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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1929 
FIRST AND MERCHANTS NATIONAL BANK OF RICH-
MOND, SUBSTITUTED TESTAMENTARY 
TRUSTEES, 
BANK OF WAVERLY. 
To the Honorable Judges of the Supreme Court of Appeals 
of Virginia: 
Your petitioners, First and J\IIerchants National Bank of 
Richmond, substituted testamentary trustee for J ohnetta B. 
Partridge and George T. Partridge, Junior, an infant; Joh-
netta B. Partridge; and, George T. Partridge, Junior, an 
infant, who sues, etc., by J ohnetta B. Partridge, his mother 
and next friend, respectfully represent unto your Honorable 
Court that they are aggrieved by a judgment entered J anu-
alj 21, 1937, by the Circuit Court of Sussex County, Virginia, 
in an ~ction by notice of motion for judgment therein then 
depending, wherein your petitioners were plaintiffs and the 
Bank of Waverly, Waverly, Virginia, was defendant. The 
pleadings, rulings of the court, the evidence and the final 
judgment of the court are set forth in the Record which is 
hereto attached. 
THE PLEADINGS. 
On the 24th day of August, 1936, the plaintiffs instituted / 
this action by notice of motion for judgment. The notice of 
motion (page 2, R.) recites clearly the facts upon which this 
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action is pred~cated. This notice of motion recites that Union 
Trust and Mortgage Company and the defendant, Bank of 
Waverly, were co-testamentary trustees under the will of 
George T. Partridg·e, deceased; that during the period of 
the co-trusteeship the Union Trust and Mortgage Company 
sold to itself and the Bank of Waverly in their capacity as 
co-trustees under the said will, certain bonds held by the said 
Union Trust and Mortg·age Company. All the· details of the 
said transactions are fully set forth in the notice of motion. 
The gravamen of this action is expressed in the said Notice 
of Motion in the following language: 
'' -that befor.e making the several purchases no · ap-
praisal was made of the respective properties conveyed to 
secure the aforesaid notes or bonds nor was any . investiga.,. 
tion made by the defendant Bank of Waverly to ascertain 
the values of the respective properties. 
"Notwithstanding· its duty as trustee under said will the 
said Bank of Waverly, after the purchase of the said notes 
or bonds as aforesaid, made no effort to enforce the collec-
tion of same but permitted the same to become past due 
and to so continue until the makers of the same were released 
by the bar of the Statute of Limitations, and permitted large 
sums to become due and in arrears by reason of its failure 
to require payment of taxes assessed against said proper-
ties, and permitted the same to fall into disrepair and failed 
to require foreclosure of the respective deeds of trust se-
curing said notes or bonds at a time when a fair market 
value for the same could have been obtained.'' 
The only pleading filed by ·the defendant was the special 
plea found on page 10 of the Record in which the defendant, 
the Bank of Waverly; set forth that the "plaintiffs received 
and accepted from the Union Trust and Mortgage Company 
and its receiver, the sum of twenty-five hundred and sixty-
four dollars and seventy-three cents ($2,564.73) as a settle-
ment in full of all liability on the part of the said' Union 
Trust and Mortgage Company and its receiver on account 
of the alleged wrong doings of the said Union Trust and · 
Mortgage Company''. The said plea then contended that 
the release of the Union Trust and Mortgage ·Company con-
stituted a relP.ase of the. said Bank of W a.verly, a co-trustee 
with the Union Trust and Mortgage Company. The plain-
tiff moved the court to reject this plea and issue was joined 
upon that motion. The 'proceedings in the Hustings Oourt 
of the Citv of Petersburg against the Union Trust and Mort-
gage Company are found on pages 34 to 73 (both inclusive) 
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of the record. The petitioners in that matter proceeded 
against the Union Trust and Mortgage Company on the 
ground that the said Union Trust and Mortgage Compan~r 
had in its individual capacity sold to itself in its capacity 
as co-testamentary trustee the notes, bonds and securities 
listed in the said petition (R., p. 34). It was not alleged 
there that the defendant here, Bank of Waverly, co-testa-. 
mentary trustee with said Union Trust and Mortgage Com-
pany, had any knowledge of those transactions or conspired 
'vith the company. The liability of the Union Trust and 
Mortgage Company was predicated upon the fact that it 
fraudulently sold to itself as co-testamentary trustee the 
notes, bonds and securities. The liability asserted in this 
case is predicated upon the negligence of the defendant, in 
its capacity as co-trustee, in leaving the whole matter of the 
handling of the trust to the Union Trust and Mortgage Com-
pany, and in failing to perform its duty as co-trustee. 
While the record is very cumbersome and contains ver-
batim the verbal exchanges between the court and the attor-
neys, as shown by the decree entered Jan. 21, 1937, and found 
on page 12 of the Record, the eourt made two adjudications : 
1st. The Court overruled the motion of the plaintiff that 
the said plea of the defendant be rejected on the ground that 
it pre~ents no sufficient defense to the plaintiff's action by 
virtue of any matter therein set forth and contained. 
2nd. The Court held that the evidence adduced before it 
sustained the matters of fact set forth in the said plea and 
therefore entered judgment for the defendant. 
· Your petitioner hereby assigns as error the two above-men-
tioned rulings of the Court. · 
ARGUMENT. 
1st. The Court erred in overruling the said motion of the 
plaintiff that the said plea of the defendant be rejected. 
The said plea sets ·up the foil owing act of the p1aintiffs as 
a bar to this action : 
" * * *the plaintiffs received and accepted from the Union 
Trust and Mortgage Company and its receiver, the sum of 
twenty-five hundred and sixty-four dollars and seventy-three 
cents ($2,564.73), as a settlement . in full of all liability on 
the part of the said Union Trust and Mortgage Company 
and its receiver on a.ccount of the alleged wrong doings of 
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the said U'ltion Trust and Mortgage Oom,pany set forth iu 
said notic.e of motion and released and discharged the said 
Uni6n Trust and Mortgage Company and its receiver fron1 
all fu~ther liability in the premises." (Italics ours.) 
The plea then states that the acceptance of the sum of $2,-
564.73 as aforesaid released and discharged the Bank of 
Waverly. The said plea does not allege that the said ac-
ceptance was a discharge of any joint negligence of the, co-
trustees or that the settlement was made on account of anv 
negligence on the part of the Bank of Waverly. As stated 
above this action is not predicated upon any wrongs com-
mitted by the Union Trust and Mortgage Company or upon 
wrongs and negligence committed jointly by the Bank of 
Waverly and Union Trust and ~1:ortgage Co·mpany. On the 
contrary it is predicated upon the negligence of the defend-
ant, the Bank of Waverly, as co-trustee, by reason of its 
utter failure to exercise any control over the administration 
of the trust and by reason of the utter neglect of its duty. 
This negligence on the part of the defendant, Bank of W a-
verly, is set forth and clearly alleged in the notice of mo-
tion. And it is further asserted and alleged in the notice 
of motion that the damages and losses therein set forth in 
detail was the ''proximate result'' of the alleged negligence 
of the defendant. 
Now, the said plea does not traverse the allegations con-
tained in the notice of motion, and no evidence adduced be-
fore the Court could be pertinent to the issue of law pre-
sented by the said plea and motion to reject the same. 
We, therefore, submit that the said plea did not go to 
the whole of the plaintiff's notice of m9tion, is insufficient 
and is no answer to the action and should have been re-
jected. 
"A plea which professes to go to the whole of the plain-
tiff's declaration but fails to do so is defective and de-
murrable." 
Staunton Mut. Tel. Co. v. Buchanan; 108 Va. 810. 
1J1erriman v. Cover, 104 Va. 428. 
Hunt v. Mat·tin, 8 Gratt. 578. 
''If a plea is insuffic'ient and no answer to the action, it 
should be rejected when objected to and the plaintiff should 
not be put to issue upon it.'' 
H awlin v. Chapin, 115 V a. 792. · 
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It is clear that by reason of the allegations of neglig~ 
on the part of the defeJ?.dant, contained in the notice of mo-
tion, which negligence is independent of any negligence on 
the part of the co-trustee, any plea which does not traverse 
those allegations of negligence is not sufficient and should be 
rejected. 
The general rule with reference to co-executors and co~ 
administr~tors and,, by analog-y, to co-trustees, is set forth 
in 24 C. J. 1193 as follows: 
''The persons solely interested in the acts of the repre-
sentatives may of eourse release their liability,. but since the 
duties of co-repres~ntatives with regard to ~he estate im-
pose a several liability, a discharge of one will not release 
the rest.'' 
With reference to the liability of co-trustees the following 
language is used in 65 C. ;r. 672: 
''Whereas breach of trust has affected two or more trus-
tees with a common liability, they are liable jointly and sev-
erally, and each is liable for the whole loss sustained.'' 
We submit from the foregoing that the release of one of / 
two co-trustees will not release the other and that the Court 
erred in overruling the plaintiff's motion to reject the said 
plea of release filed by the defendant, which was the only 
plea relied upon by the defendant. 
All of the evidence contained in the record was admitted 
over the objection of the plaintiff on the ground that the plea 
was defective and that the plaintiff should not have been put 
to issue upon the same. · The evidence was directed solely 
to the quest~on of wheth.er the defendant was properly a party 
to the suit in the Hustings Court of the City of Petersburg 
against the Union Trust and Mortgage Company. We sub-
mit that under the pleading the issue fo which that evidence 
was directed was not properly before the Court and was 
immaterial. 
Your petitioners, in accordance with the foregoing, sub-
mit the following conclusions: 
1st. The case set forth in the notice of motion is predi-
cated upon affirmative negligence of the defendant, Bank 
of Waverly, in its capacity of co-testamentary trustee. 
2nd. The said plea filed by defendant states that Union 
Trust & Mortgage was released of its liability on accoun1 
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of all of its wrong-doings and that therefore the B·ank of 
Waverly was released. 
3rd. The said plea does not traverse the allegations of neg-
ligence on the part of the Bank of Waverly contained in the 
notice of motion. 
4th. The said plea, therefore, constituted no answer to 
the plaintiff's case and should have been rejected . 
. Wherefore, and for the reasons above given, your peti-
tioners pray that a writ of error and supersedeas be granted 
to the above-mentioned judgment and that the said judgment 
be reviewed and reversed and that this action be remanded 
to the Circuit Court of the County of Sussex, Virginia, for 
further proceedings to be had in accordance with the views 
of your ·Honorable Court. And your petitioners ask that 
opportunity be granted for oral argument upon this peti- . 
tion, and your petitioner hereby adopts this petition as their 
brief. 
M. F. PARTRIDGE, 
WILLIAM OLD, 
Attorneys for Plaintiffs. 
I, William Old, an attorney practicing in the Supreme 
Court .of Appeals of Virginia, do hereby state that I have 
examined the record of this case and am of the opinion that 
there is error in the said record, and that the said judg-
ment should be reviewed and reversed. 
WILLIAM OLD. 
I, George E. Allen, of counsel for the defendant, Bank of 
Waverly, do hereby accept service of a copy of the above 
' petition as of the 16th day of July, 1937. 
Received July 19, 1937. 
Received July 29/37. 
Refused.' 
~
GEO. E. ALLEN. 
M. B. WATTS, Clerk. 
c. 1l. s .. 
c--
H. B. G. 
~
September 21, 1937. Writ of error awarded by the Court. 
Bond $300. 
Received Sept. 27, 1937. 
M.B.W. 
M. B. W. 
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RECORD 
VIRGINIA: 
In the .Circuit Court of Sussex County. 
First and Merchants National Bank of Richmond, substi-
tuted testamentary trustees for J ohnetta B. Partridge and 
George T. Partridge, Junior, an infant; Johnetta B. Par-
tridge ; and, George T. Partridge, Junior; an infant, who 
sues, etc., by J ohnetta B. Partridge, his mother and next 
friend, Plaintiffs, 
v. 
Bank of Waverly, Waverly, Virginia, Defendant. 
I, Jesse Hargrave, Clerk of the Circuit Court for the 
County of Sussex, in the State of Virginia, do· hereby cer-
tify that the plaintiffs in the above-styled case, gave notice 
in writing to the opposite parties of their intimation to ap-
ply for transcript of the record in his case before the same 
was made out and delivered, which notice is filed among the 
papers in the said case. 
Given under my hand this 17th .day of Ma.rch, 1937. 
JESSE HARGRAVE, Clerk. 
page 2 ~ Virginia : 
In the Circuit Court of Sussex County. 
First and Merchants National Balik of Richmond, substi-
tuted testamentary trustees for J ohnetta B. Partridge and 
George T. Partridge, Junior, an infant; Johnetta B. Par-
tridge; and, George T. Partridge, Junior, an infant, who 
sues, etc., by J ohnetta B. Partridge, his mother and next 
friend, Plaintiffs, 
v. 
Bank of Waverly, Waverly, Virginia, Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
To: Bank of Waverly, Waverly, Virginia: 
TAKE ,NOTICE: That on the 9th day of September, 1936, 
at 10 A. M., or as soon thereafter as counsel may be heard, 
the undersigned will mov:e the Circuit .Court of Sussex County, 
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State of Virginia, at .the Courthouse thereof, for a judgment 
and award of execution against you in the sum of Twentv-
:five Hundred, Sixty-four and 73/100 Dollars ($2,564.73) to-
gether with interest at the rate of six per centum per annum 
on the -following amounts from the dates shown until paid: 
on $1,130.45, a part thereof, from July 1, 1935; 
on $876.48, a part thereof, from April 1, 1935; 
on $495.08, a part thereof, from July 15, 1934; 
and, on $62.72, a part thereof, from March 5, 1934; 
all of which is more fully detailed herein; 
The af~resaid sum together with interest being due and 
payable to the undersigned from you of this, to-wit: . 
page 3 r That on the 8th day of October, 1926, George T. 
. Partridge, Senior, late of the County of Sussex, 
Virginia, departed this life testate; that on the 13th day <;>~ 
October, 1926, the Last Will and Testament of the said 
George T. Partridge, Senior, deceased, was duly admitted 
to probate in the aforesaid Court; that the Sl\id Will, among 
pther things, nominated, constituted and appointed Bank of 
Waverly, Waverly, Virginia, the defendant herein, and 
Union Trust and Mortgage Company of Petersburg, Virginia, 
trustees thereunder; that' on the last-mentioned date the 
· aforesaid testamentary trustees accepted their appointment, 
duly qualified, hnmediately and thereafter, as shown herein, 
proceeded and continued to act as such until the 23rd day 
of October, 1928, on which date the said Union Trust and 
Mortgage Company was placed in the hands . of Bernard C. 
Syme, Receiver, who continued to act until the 7th day of 
June, 1929·, when the Virgi.nia National Bank of Petersburg, 
Virginia, was appointed as substituted testamentary . trustee 
in the place .. and stead of said Union Trust and Mortgage 
Company; that ~uring the period of the co-trusteeship of 
the said Union Trust and Mortgage Company and the de-
fendant Bank of Waverly, the said Union Trust and ~fort­
gage Company in its own right was the owner and holder of 
certain real estate bonds or notes of E. B. Moore, S. W. 
Hite, T. J. and Mollie Hole and Thomas M. Davis which are 
hereinafter more particularly des(n'ibed; that while 
page 4 ~ as such owner and holder aforesaid the said Union 
Trust and Mortgage Company sold to itself and 
the defendant Bank of Waverly, testamentary trustees afore-
said, all of the foregoing described real estate notes or bonds; 
that befor~ making the several purchases no appraisal was 
made of the respective properties conveyed to secure the 
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aforesaid notes or bonds nor was any investigation made by 
the defendant Bank of Waverly to ascertain the values of 
the respective properties. 
Notwithstanding its duty as trustee under said Will, the 
said Bank of Waverly, after the purchase of said notes or 
bonds as aforesaid, made no effort to enforce the collection 
of same but permitted the same to become past due and to 
so continued until the makers of the same were released by 
the bar of the Statute of Limitations, and permitted large 
sums· to become due and in arrears by reason of its failure 
to require payment of taxes assessed against said proper-
ties, and permitted the same to fall into disrepair and failed 
to require foreclosure of the respective deeds of trust secur-
ing said notes or bonds at a time when a fair market value 
for the same could have been obtained. 
By reason whereof and as the proximate result of which, 
the undersigned, J ohnetta B. Partridge and George T. Par-
tridge, Junior, an infant, beneficiaries of the trusts created 
by the aforesaid will have been damaged as follows: 
page 5 ~ Three (3) notes of E. B. Moore for the sum of 
$1,000:00 each, numbered serially 11977, 11978 and 
11983, dated June 13, 1928, secured by deed of trust to Union 
Trust and l\fortgage Company, Trustee, conveying certain 
real estate more fully described in said deed of trust. The 
property securing the said notes was foreclosed. After credit-
ing said notes by payment received from trustee there was 
a gross loss to the beneficiaries of $2,260.90. One-half of 
said loss, i. e., $1,130.45 was paid by the Receiver of the 
Union Trust and Mortgage Company so that the benefici-
aries of said trusts have been damaged to the extent of $1,-
130.45 together with interest on this amount from July 1, 
1935, until paid, at the rate of six per centum per annum; 
and, 
Four (4) notes of S. W. Rite, dated October 17, 1928, notes 
numbers 12305 and 12306 being for the sum of $500.00 each 
and numbers 12307 and 12308 being for the sum of $1,000.00 
each, secured by deed of trust to Union Trust and Mortgage 
Company, Trustee, conveying certain real estate more fully 
described in said deed of trust. The property securing said 
notes was foreclosed. After crediting said notes by payment 
received from trustee there was a gross loss to the benefici-
aries of $1,752.96. One-half of said loss, i. e., $876.48, was 
paid by the Receiver of the Union Trust and Mortgage Com. 
pany so that the beneficiaries of said trusts have been dam· 
aged to the extent of $876.48 together with interest on this 
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sum from April 1, 1935, until paid, at the rate of six per 
centum per annum; and, . 
One (1) -note of Thomas M. Davis for the sum of $1,000.00, 
dated .A:ugust 6, 1928, bearing serial number 12118, secured 
by deed of trust to Union Trust and Mortgage Company 
Trustee, conveying certain real estate more fully described 
in said deed of trust. The property securing said note has 
been foreclosed. After crediting said note with pa~ent re-
ceived from trustee there was a gross los·s to the 
page 6 ~ beneficiaries of $990.16. One-half of said loss, i. e., 
$495.08, has been paid by the Receiver of the Union 
Trust and Mortgage .Company so that the beneficiaries of 
said trusts have been damaged to the extent of $495.08 to-
gether with interest on this sum from July 15, 1934, until 
paid, at the rate of six per cent per annum; and, 
One (1) note ofT. J. and l\{ollie Hole for the sum of $200.00, 
dated June 9, 1928, numbered 11986, secured by deed of trust 
to Union Trust and Mortgage Company, Trustee, conveying 
certain real estate more fully described in said deed of trust. 
The property securing said note has been foreclosed. After 
crediting said note by payn1ent received from trustee there 'vas 
a gross loss to the beneficiaries of said trusts of $125.#. 
One-half of said loss, i. c., $62.72, has been paid by the Re-
ceiver of Union Trust and Mortgage Company so that the 
beneficiaries of said trust have been damaged to the extent 
of $62.72 together with interest on this sum from March 5, 
1934, until paid, at the rate of six per centum per annum. 
The undersigned further charges that the defendant Bank 
of Waverly was removed as aforesaid testamentary trustee 
by order of the Circuit Court of Sussex County, Virginia, en-
tered May 17, 1935, and on 1\tlay 23, 1936, First and Merchant~ 
National Bank of Richmond qualified as substituted testa-
mentary trustee and is now acting as such. 
Wherefore, judgment as aforesaid against you will be asked 
at the time and place hereinbefore mentioned for the said 
sum of Twenty-five Hundred, Sixty-four and 73/100 Dollars 
together with interest as herein~efore charge~ to be due. 
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OF RICHMOND, 
Substituted testamentary trustee for Johnetta B. 
Partridge and George T. Partridge, Junior, and 
infant; J ohnetta B. Partridge; and, George T. 
Partridge, Junior, an infant, who sues, by his 
mother and next friend. 
By Counsel. 
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Executed in Sussex County, Virginia, this 24th day of Au-
gust, 1936, by delivering a true copy of ·the within notice to 
Harvey Fleetwood, Vice-Pres. for the Bank of Waverly.-
T. B. FANNIN, Sheriff. 
By I. H. FLEETWOOD, 
· Deputy Sheriff. 
August 25, 1936, Lodged in the Clerk's Office and. dock-
eted according to law. · 
JESSE HARGRAVE, Clerk. 
page' 8 } Virginia : 
In the Circuit ·Court for the County of Sussex, Septem-
ber 8, 1936. 
First and Merchants National Bank of Richmond, et als., . 
v. 
Bank of Waverly. 
NOTICE OF ~lOTION FOR JUDGMENT. 
This day came the parties by their attorneys in anticipa-
tion by consent of the maturity of the Notice of Motion in 
this case on tomorrow, September 9, 1936, at this, the Sep-
tember Term, 1936, of this Court, to which said day the No-
tice of Motion herein is returnable; and accordingly this 
case is duly docketed; 
Thereupon, the defendant by its attorneys moved the Court 
to dismiss this action on the ground that certain cases· in-
volving similar questions, or the same . question, as those 
herein arising, and the same party, which is the plaintiff 
here, as well as the same party, which is the defendant here, 
either directly or indirectly, are pending in the District 
Court of the United States for the Eastern District of Vir-
ginia, having thereto been removed from the Hustings Court 
of the City of Petersburg as well as from ·this Court, and 
that, for this reason, this action ought to abate, in view of 
such other actions pending; the consideration and determina-
tion of which said Motion, the Court doth continue and de-
fer until October 22, 1936, at 10 .A. M. at this, the 
pag·e 9 ~ September Term, 1936, of this Court, with leave to 
the said defendant to file in the Clerk's Office of, 
this Court within thirty days from the date hereof, and not 
later, such plea or pleas as it may oe advised to be proper; 
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And it is further ordered that such issues as upon the dis-
position of the said motion, and of such pleas, may transpire 
as proper to b~ tried herein, be,. and they are hereby, set 
down for trial by a jury on the 5th day of November, 1936, 
at this, the September Term, 1936, of this Court at 10 A. M. 
:A-~d this case is accordingly hy consent continued as afore-
sru.d. 
Entered : Law Order Book 1935, page 144. 
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In the Circuit Court of Sussex County. 
First and Merchants National Bank of Richmond, substi-
tuted testamentary trustees for J ohnetta B. Partridge and 
Georg·e T. Partridg·e, Junior, an infant; Johnetta B. Par-
tridge ; and, George T. Partridge, Junior, an infant, who . 
sues, etc., by J ohnetta B. Partridge, his mother and next 
frien<;l, Plaintiffs, 
v. 
Bank of Waverly, Waverly, Virginia, Defendant. 
DEFENDANT'S PLEA. 
Now comes the defendant, the Bank of Waverly, by coun-
sel, and says that the plaintiffs ought not to have or main-
tain their said action against this defendant, because the de-
fendant says that before the commencement of this action, 
the plaintiffs received and accepted from the Union Trust 
& Mortgage Company and its receiver, the sum of twenty-
five hundred and sixty-four dollars and seventy-three cents 
($2,564.73), as a settlement in full of all liability on the part 
of the said Union Trust & Mortgage Company and its re-
ceiver on account of the alleged wrong-doings of the said 
Union Trust & ~Iortg·age Company set forth in said notice 
of motion and released and discharged the said Union Trust 
& Mortgage Company and its receiver from all further lia-
bility in the premises, and this defendant, the Bank of W a-
verly, says that the acceptance of said sum from the Union 
Trust & Mortgag·e Company and its receiver, and the re-
lease of the said Union Trust & Mortgage Com-
page 11 ~ pany and its receiver from further liability in the 
premises, constituted a discharge and release of 
:this defendant from liability for the alleged wrongful acts 
set forth in plaintiff's :r;totice of motion and the said plain-
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tiffs cannot maintain this action. And this the said defend-
ant is ready to verify. 
BANK OF WAVERLY, 
ROBERT W. ARNOLD, 
GEO. E. ALLEN, 
Counsel. 
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By Counsel. 
In the Circuit Court for the County of Sussex, January 
21, 1937. 
NOTICE OF liOTION FOR JUDGMENT. 
First and Merchants National Bank of Richmond, etc., 
v. 
Bank of Waverly, Waverly, Virginia. 
This day came again the parties, by their attorneys, the 
prooeedings herein having been hitherto continued; 
And, thereupon, the defendant, by its attorneys, renewed 
its motion, as heretofore made by it on the 8th day of Sep-
tember, 1936, that this action be dismissed on the ground that 
certain cases involving similar questions, or the same ques-
tion, as those herein arising, and the same party, which is 
the plaintiff here, as well as the same party, which is the 
defendant here, either directly, or indirectly, are pending 
in the District Court of the United States, for the Eastern 
District of Virginia, upon removal thereto from the Hust-
ings Court of the City of Petersburg, Virginia, as well as 
from this Court; 
Whereupon, it is considered by the Court that the said 
motion be, and the same is hereby, overruled; to which ac-
tion the ·Court in overruling its said motion, the defendant, 
by its attorneys, excepted; 
And, thereupon, it appearing to the Court that the de,... 
fendant, by its attorneys, did, on the 15th day of 
page 13 ~ October, 1936, :file its certain special plea, in writ-
ing, in the Clerk's Office of this Court, to the 
plaintiff's notice of motion, pursuant to leave given to it by 
the order entered in this case on the 8th day of September. 
1936; the plaintiff, by its attorney, making no objection to 
the tender of the said plea, on the ground that the same was 
not filed in apt time, that is, within the time prescribed by 
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the order entered herein on the 8th day of September, .1936, 
aforesaid, but objecting to the said plea, nev:ertheless, on the 
ground that, according to the substance and tenor thereof, it 
presents no sufficient _defense to the plaintiff's action by 
virtue of any matter therein set forth and contained, this 
day, accordingly, moved the Court to reject the said plea, 
on the ground that, as aforesaid, it presents no sufficient de-
fense to the plaintiff's action, by virtue of any matter thereiu 
:set forth and contained; 
Whereupon, it is agreed between the parties,. by counsel, 
that the Court shall proceed to consider the said motion to 
·reject the said plea, and, at the same time, to consider the 
evidence that may be adduced by the respective parties, upon 
the issue tendered by the said plea, on the assumption, for 
convenience and expedition of the proceedings, that the plain-
tiff had tendered its replication in due form to the said plea, 
and .that issue had been thereupon joined on the 
page .14 }- said plea, neither party having demanded a jury, 
but, by consent of parties, as aforesaid, the whole 
matter both of law and of fact being submitted to the Court 
for hearing and determination, without the intervention of 
a jury, upon the understanding, in accordance with the agree-
ment aforesaid, that the sufficiency of the defense proposed 
by the said plea, as it may be suppor_ted by the evidence, may 
be finally determined by the Court, after having heard the 
evidence introduced on behalf of the 1·espective parties in the 
premises, as aforesaid; 
Thereupon, the Court having heard the evidence, and be-
ing of opinion that, under the law and the evidence, the said 
.plea, ·as supported by the evidence, constitutes a sufficient 
and valid defense to the plaintiff's action in the premises of 
its notice of motion; . 
It is considered by the Court that the plaintiff's said mo· 
tion be, and the same is hereby, overruled, that the defend-
ant is not liable to the plaintiff, in the premises, and that the 
plaintiff take nothing by its bill, but be in mercy, etc.;. and 
that the defendant recover of the plaintiff its costs by it in 
this behalf expended; to which action of the Court in de-
nying its said motion and in finding the defendant not liable 
to the plaintiff, as aforesaid, and in pronouncing its juug-
ment in favor of the defendant, the plaintiff, by its attorneys 
excepted. 
Entered: Law Order Book 1935, page 
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page 15 ~ IN RE: NOTICE OF MOTION FOR JUDG-
MENT. 
First and Merchants National Bank, etc., et als., 
v. 
Bank of Waverly. 
Virginia: · 
In the ·Circuit Court of Sussex County. 
To : Geo. E. Allen and R. W. Arnold, Esqs., 
Attorneys for Bank of Waverly. 
You, and each of you, TAKE NOTICE, that on the 17th 
day of February, 1937, at 10 o'cloc!f a.m., or, as soon there-
after as counsel may so do, I shall present to the Honorable 
Marshall R. Peterson, Judge of the Circuit Court of Sus-
sex County, Virginia, at the· Courthouse· thereof, certificates 
of exception in the matter above entitled. 
1st February, 1937. 
I\L F. PARTRIDGE~ 
Attorney for the Plaintiffs. 
We accept legal and timely service of the above notice. 
ROBERT W. ARNOLD, 
GEO. E. ALLEN, 
Attorneys for Bank of Waverly. 
page 16 ~ IN RE: NOTICE OF APPLICATION FOR 
· TRANSCRIPT OF RECORD. _ 
''First and Merchants National Bank, etc., et als., 
v. 
Bank of Waverly." 
To: Geo. E. Allen and Robert W. Arnold, 
Attqrneys for Bank of Waverly-
TAKE NOTICE, that on the 17th day of February, 1937, 
the undersigned will apply to the Clerk of the ·Circuit Court 
of Sussex County, Virginia, at the Courthouse of said County, 
for a transcript of the record in the case aboye entitled, for 
the purpose of presenting said transcript to the Supreme 
16 Supreme Court_ of Appeals of Virginia. 
Court of . .Appeals of Virginia along with a petition for a writ 
of erro.r to the judgment of said Court rendered in the afore-
said case on the .......... day of ......... , 1936. 
M. F. PARTRIDGE, 
Attorney for Plaintiffs. 
We accept legal and timely service of the above Notice of 
Application. 
GEO. E. ALLEN, 
Of Counsel for Bank of Waverly. 
Attorneys for Defendant. 
,page 17 } Stenographic report, in accordance with Rule 
24 of the Supreme Court of Appeals of Virginia, 
of the testimony and other incidents of the trial of the case 
of First & Merchants N atioual Bank of Richmond, substi-
tuted testamentary trustee for J ohnetta B. Partridge and 
George T. Partridge, Jr., Johnetta B·. Partridge and Geo. 
T. Partridge, Jr., who sues, etc., by Johnetta Partridg·e, his 
mother, and next friend, complainants v. Bank of Waverly, 
Waverly, Virginia, tried in the Circuit Court of Sussex 
·County on the 21st day of January, 1937, before the Honor-
able Marshall R. Peterson, without a jury. 
Present: M. F. Partridge, Attorney for Plaintiffs; Rob-
ert W. Arnold and Geo. E. Allen, Attorneys for Defendant. 
page 18 } Mr. Partridge: Judge, this notice of motion 
is brought by the First and Merchants Natio:Qal 
Bank of Richmond, etc., et als. When we were here last you 
ordered the filing of the pleas by the 8th of October. 
The Court: You say I ordered them filed f 
Mr. Partridge: To be :filed by October 8th. So as it now 
stands you have a notice of motion here and a plea by the 
-defendant, which is a plea of release, a plea in bar. 
My motion now before the Court is to strike that plea. 
Does Your Honor wish to hear me further on that Y 
The Court: I don't know anything about it. I don't know 
what the plea is. 
Mr. Partridge: It is a plea of release. 
The Court : I think the burden is on the proponent of the 
plea. Y·ou object to the plea Y 
Mr. Partridge : Yes, arid I move to strike it out. 
The Court: You move to reject the plea, only one plea Y 
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Mr. Partridge: One plea. 
The Court: The plaintiffs by their attorney move to re-
ject the plea this day tendered by the defendant, which said 
plea was lodged in the Clerk's Office of this Court on the 
15th day of October, 1936, according to leave of 
page 19} Court granted to tender such plea by Order en-
tered herein on the 8th day of September, 1936, 
and which said plea is this day hereby anew in open Court. 
Whereupon the plaintiffs by their attorney move the Court 
to reject the said plea on the ground that the defendant can-
not set up th~ir own acts as a defense, that they were peti-
tioners in a s.uit then pending in the Hustings 'Court of th~ 
City of Petersburg, having· come into that suit as parties 
plaintiffs by petition, and that by their efforts they, the 
said defendant, accepted monies from the Receiver of the 
'Union Trust and 1\fortgage Company in pursuance of that 
certain Decree entered on the 9th day of March, 1934, in the 
suit of the State Corporation Co·mtniss·ion against Union 
Trust and Mortgage Company pending in the Hustings Court 
of the City of Petersburg-. 
Mr. Allen: Mr. Partridge, r~ght there may I ask you this: 
You said the plaintiffs accepted certain monies. Are the 
amounts which you allege in your notice of motion the 
amounts which were applied upon the notes, are they the 
amounts which were accepted from the Receiver in Peters-
burg! . 
Mr. Partridge: They are amounts set out in the notice 
of motion, they are the same amounts as that paid by the 
. Receiver. In other words, the Decree provided 
page 20 } that the receiver should pay fifty per cent of the 
loss to the defendant. 
Mr. Allen: My question was, in each instance in your no-
tice of motion in reference to each note, you allege that you 
collected one-half of the loss. Now I want to know whether 
that half in each case is the half that was paid in the pro-
ceedings, or in pursuance to the Decree in the Petersburg 
caseY 
Mr. Partridge: Yes, in each case where we said, '' • '"' * 
or ·part thereof"-that means, of course, that the Bank of 
Waverly received eleven, thirty, forty,-that represents fifty, 
because I have dedueted that, you see. 
1\fr. Allen: In other 'vords, what the Bank of Waverly re-
ceived it was paid to the Trustees by the Receiver of the 
Union Trust and J\IIortgage Company? ., · 
1\fr. Partridge: That is correct. I have a copy of t~at 
decree here. 
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Mr. Allen: Well, now, may it please Your Honor, to get 
this matter squarely before Your 1-Ionor, I make this state-
ment: This is a notice of motion brought by the First and 
Merchants National Bank of Richmond substituted testa-
mentary Trustees for (Reading style of action). 
· It is an action at law, the object of whic-h is to recover 
half of tbe alleged loss on certain notes, which it 
page 21 ~ is claimed the Union Trust and Mortgage Com-
. pany, which was for~erly the co-trustee of the 
Bank of Waverly, under l\1r. Partridge's .will. The allega-
tions being that the Union Trust and Mortgage Company sold 
to itself certain of these bonds and notes which it had no 
right to do, and as a result of that transaction-
The Court: Sold to itself as Trustee? 
Air. Allen: Yes, which it had no right to do, and that as 
a result of that transaction the plaintiff lost a certain amount 
of money. · 
Now, half of that loss was paid as a result of a compro-
mise agreement in the Petersburg proceeding. And it is 
our contention . that the payment of that amount of money 
discharged the Bank of Waverly, the other co-trustee, and 
we have filed a plea to that effect. Your Honor entered an 
Order here on the 8th day of September, 1936, requiring us · 
to file our pleas 'vithin thirty days from the 8th day of Sep-
tember, 1936, if any we had to file. However, counsel kindly 
extended the time to the 15th day of October, by agreement, 
and we did file the plea on the 15th day pf October, which is 
again tendered this nwrning, and ~ent counsel a copy of it. 
The Court: No objection to that? 
1\ir. Partridge: No, none whatever. . 
page 22 ~ Air. Allen: Now, the Order entered on Septem-
ber 8th further provides that in the event the case 
is not finally disposed of in favor of the defendant on this 
plea, then the case would be heard on its merits on the 5th 
day of N oveniber, I believe. Now, while the plea raises a 
question of foot, we are perfectly willing to waive a jury and 
submit all questions of law and fact to the Court, so far as 
this plea is concerned. We are not waiving a jury, however, 
in the event we have to trv the case on its merits. 
The Court: Now, Mr. Partridge, your motion is a motion 
to reject? 
lVIr. Partridge: To reject his plea. . 
The Court.: If the plea is sustained, .why that ends the 
ease ; if the plea is overruled here, you go to trial. If the 
plea is sustained, that goes to the merits of the case and that 
ends the case, you see. 
Mr. Allen : That ends the case ; yes, sir. N ()W, read the 
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plea, and it will be necessary, for :us to produce some proof. 
The Court: I don't think you can produce proof on that 
plea today, that comes in· under th~ issues. 
Mr. Allen: Then we can't try this plea today, because Mr. 
Partridge certainly isn't willing to try it on the basis of a 
demurrer because the plea sets up a complete de-
page 23 ~ fense, and you would have to overrule the de-
murrer to it because it certifies that they did en-
ter into an agreement, a certain agreement, you see, we would 
have to prove the agreement. . 
The Court: Yes, that is true. M;aybe I haven't made my-
self clear. I expect, though, you understand it. The Court 
doesn't try pleas severally,-it tries the whole case at one 
time. 
Mr. Allen: I think, sir, the idea of everybody was this; 
that if this plea is true, that ends the case. Now, if you con-
tinue the whole case until the day it is to be heard on its 
merits, Your Honor wouldn't want to sit here and hear a 
whole lot of evidence about a whole lot of other issues in the 
case if this one would settle the whole case. My idea was, 
and I think I\{r. Partridge's, is to go ahead with this and if 
your Honoi· sustains the plea, that would end the case. 
The Court: You mean withdraw that plea from the juryY 
Mr. Allen: Yes, sir; they wouldn't be tried before a jury. 
The Court: I guess it can be done by consent. Do you 
want to do that? 
Mr. Partridge: Yes, it is all right. I want it understood 
I am not demurring. I\{y motion is to strike. 
The Court: How long will it take you to hear your case 
today? 
page 24 ~ 1\tir. Allen: It is a question of law. It will take 
probably a couple of hours, at least. 
The Court: The Court having heard the statements by 
counsel for the parties with reference to the procedure to 
be adopted on the hearing to the plea, and in the interest 
,of speed and simplicity, the Court agTees to hear the plea 
and the evidence in support of it independently of any other 
pleas that may be entered and dispose of it as a result of the 
hearing today. 
All right, go ahead. 
Mr. Allen: Now, I think we will have to read the notice 
of motion and the plea, the transcript of the record, and then 
we want to call Mr. Fleetwood to the witness stand. 
- Now, the notice of motion reads, Your Honor, addressed 
to the Bank of Waverly, Waverly, Virginia. 
''Take notice-
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(Reading Notice of Motion.) 
N o,v, our plea is, ''Now comes-
(Reading defendant's plea.) 
Now, in order there mav be no doubt about the issue I 
·would like to ask Mr. Partridge if it isn't a fact that they 
did accept and collect that $2,564. 73, 'vhich was 
page 25 r half of the loss, they accepted that for the Union 
Trust and Mortgage Company's half? 
~r. Partridge: I will answer your question by saying that 
the Bank of Waverly as testamentary trustee accepted this 
n1!>ney from the Union Trust and Mortgage Company along 
w1th the First National Bank. 
Mr. Allen: Well, what I am getting at, it doesn't make 
any difference who accepted it. I want to know if that isn't 
the half the Union Trust and Mortgag·e Company was liable 
for¥ 
Mr. Partridge: These credits in this notice of motion is 
the half . that the Union Trust and Mortgage Company was 
liable for under that. 
Mr. Arnold: And if that payment didn't discharge the 
Union Trust and Mortgage Company! 
Mr. Partridge: Yes, sir. 
Mr. Allen: And they are not liable for any more Y 
Mr. Partridge: I don't know if the Union Trust and J\~Iort­
gage Company are liable on these specific notes or not. I am 
not making that contention. 
Mr. Allen : Now we want to introduce in evidence a tran-
script of the record in the Petersburg case. It is a little 
lengthy, but there is nothing to do but read it. I suppose 
we will have to read the petition, and then we want to put 
Mr. Fleetwood on the witness stand. 
Mr. Partridge: You can save time by telling the 
page 26· ~ Court it is a recession suit, a.nd tell the Court who 
it is brought by. 
Mr. Allen: The Union Trust and Mortgage Company of 
Petersburg was placed in the hands of receivers by the State 
Corporation Commission. Thereafter there was pending in 
the Hustings Court of the City of Petersburg a suit under the 
style of State Corporation Commission against Union Trust 
and MortgM'e Company. ' 
Now, there was a petition filed in that suit apparently,-
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I say apparently advisedly,-in the name of W. Hal. Payne, 
Conservator of First National Bank and Trust Company of 
Petersburg, which was a successor to the Union Trust and 
Mortgage Company, and the Bank of Waverly, administra-
tor d. b. n. c. t. a., and Executor respectively of the will of 
J. T. Partridge, deceased' and co-trustee under t~e said will 
·for the benefit of these same parties who are named in the 
notice of motion. 
Now, that petition purports to have been filed by the same 
.people Your Honor removed and appointed the First and 
Merchants National Bank in their place. 
The Court: Who were they Y 
Mr. Arnold: First National Bank and Trust Company of 
Petersburg, who were at that time in the hands 
page 27 ~ of the Conservator, and the Bank of Waverly. 
Mr. Allen: This petition purports to have been 
filed by W. Hal Payne, Conservator of the First National 
Bank and Trust Company of Petersburg, and the Bank of 
Waverly. . 
Mr. Partridge : Are you relying on that thing there 7 Are 
you vouching for that Y You use the words "appear'' and 
''purport''. Are you actually relying on that petition 7 
Mr. Allen: I am relying on the settlement yon made with 
the Un.j.on Trust and Mortgage Company, as shown by this 
record. · 
The Court: What did they ask in the petition Y Whom 
does the petition recite to be the parties plaintiff thera 7 
Mr. Allen: W. Hal Payne, Conservator of the First Na-
tional Bank and Trust Company of Petersburg, and the Bank 
of Waverly purport to be the petitioners. 
The Court: What does it say Y 
Mr. Allen : The significance of that is this, Your Honor : 
The Bank of Waverly-
, The Court: Before you go into that just read the petition, 
the introduction of it. I want to know who are the parties 
to that petition. Who are the petitioners Y 
Mr. Allen: Two petitioners are named here·. 
page 28 ~ Note: (The Court examines petition.) 
The Court: All right. 
Mr. Allen: Now, the petition alleges, after· reciting the dif-
ferent failures of the different banks who acted as co-trustees 
with the· Bank of Waverly, and coming down to the final last 
bank and the Conservator· of that one, the petition goes on to 
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allege, "That on the fifth day of November-(Reading pe-
tition). 
Now, it describes various and sundry notes, and alleges 
that the Union Trust and Mortgage Company purchased those 
notes from itself ou specific dates, and among those notes are 
the same nooos that are set out in the uotiee of motion filed 
here. ' · 
Then after alleging· all of that, and charging that the Union 
Trust and Mortgage Company had no right to sell those notes 
to itself as testamentary trustee, it makes a claim for dam-
ages, or the loss resulting to the trust. And I call Your 
Honor's particular attention to the fact that the notice of 
motion charges that these notes were purchased by the Union 
Trust and Mortgage Company and the Bank of Waverly as 
testamentary trustees. And the proceeding in Petersburg 
charges that the notes were purchased by the Union Trust 
and Mortgage Company. I call Your Honor's attention to 
that difference. The petition in the Petersburg 
page 29 ~- ease charges that the transactions constituted a 
breach of trust on the part of the U niou Trust 
and Mortgage Company. And the prayer of the petition is, 
"That the Union Trust and ~Iortgage Company be required 
to pay over to the petitioners, W. Hal Payne, Conservator 
of First National Bank and Trust Company of Petersburg, 
and the Bank of Waverly, the sum of a certain amount of 
tnoney". (Reading from petition.) 
Bernard C. Sims, Receiver of the Union Trust and 1Yiort-
gage Company, answered the petition and denied all liability 
of the Union Trust and lvfortgage Company, as well as that 
of the Bank of Waverly, and thereafter negotiations were 
had looking to a con1promise, and the following decree was 
entered. 
''This day came the parties by their-
(Reading decree) The rest of it I think deals with the allow-
ance of counsel fees, etc. . 
The Court : Read me just the first part of that again, this 
day came the parties by their attorneys-
1fr. Allen: Yes, sir. "This day came the parties by-
Tile Court: It is after that. 
Mr. Allen: ''-a.nd moved the Court to substitute \TV. A. 
Bond Receiver of the First National Bank and Trust Com-
pany in the place and stead of the First National Bank and 
Trust Company of Petersburg. And thereupon this cause 
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came to "be heard on the petition of W. A. Bond, 
page 30} Receiver of the First National Bank and Trust 
Company-" 
(Reading from decree.) 
The parties to that decree, according to the style of the 
case, are the State Corporation Commission and the Union 
Trust and Mortgage Company. Not any et al after that. 
And recites that it came to be heard on the petition of the 
First N a.tional Bank and Trust Company,-Receiver of the 
First National Bank and Trust Company, and Bank of 
Waverly. 
The Court: All right. 
Mr. Allen: I don't think these other decrees have any-
thing to do with it. 
Now, then, there is another decree, March 26, 1934, entered 
in the case of State Corporation Commission against Union 
Trust and 1\Jiortgage Company in the matter of-- (Reading 
decree.) 
Mr. Partridge: After the Union Trust went under you ap-
pointed me Administrator along with the Bank of Waverly, 
don't you see, and the National Bank of Petersburg was sub-
stituted as co-trustee along with' the Bank of Waverly. The 
Bank of Waverly has continued all along up until the time, 
of course, that you removed me as of May, 1935. 
Mr. Allen: This decree of March 9, 1934, does refer to 
the,-refers to them as trustees and co-trustees, too. 
The, Court: All right. 
page 31 } Mr. Allen: There is another .decree here, re-
citing ''This day came this cause to be again 
heard-" 
August 2, 1934,- (Reading decree.) 
Now, the result of that whole proceeding there in Peters-
burg was to compromise the liability,-one-half of the loss 
claimed was to be paid by the Executors of the Union Trust 
and Mortgage Company, the co-trustee, and upon the pay-
ment of that half that co-trustee was to be, and was, released 
from further liability. 
Now, we desire ·to call Mr. Harvie Fleetwood to the ·wit-
ness stand. · 
Mr. Partridge: I want to object to Mr. Fleetwood's testi-
mony on the ground that they are seeking here now to im-
peach the authority of the attorneys to enjoin the. Bank of 
Waverly in· this suit. I think the decree speaks for itself. 
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The Court: I will hear the testimony. Are you gentlemen 
relying on the body of that decree? 
Mr. .Allen: We are relying upon the fact of settlement. 
We don't care whether it was paid under the decree or not. 
The decree is evidence of the settlement. Tba t shows that the 
money was paid. 
The Court : Shows also the circumstances under which it 
was paid, too. I am going to hear the evidence. 
page 32 } You can repudiate that petition if you want to. 
Mr . .Arnold: It isn't a question of repudiating 
the petition, if Your Honor please, but it is a question of just 
showing what the facts were insofar as the Bank of Waverly 
is concerned at the time this proceeding was had. 
Before proceeding with the examination of the witness, 
Fleetwood, the defendant, by his attorney, introduced, to main-
tain the issue on his part, a certified copy of a certain petition 
filed in the. Hustings Court of the City of Petersburg, Virginia, 
in the suit in Chancery therein depending under the style of 
"State Corporation Commission v. Union Trust & Mortgage 
Co.''- by W. Hal Payne, Conservator etc. and of certain pro-
ceedings thereupon had thereon as follows : to-wit :-
page 83} State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
In Re: Estate of·G. T. Pq,rtridge. 
Petition of W. Hal Payne, Conservator, etc., et als, etc. 
(Filed October 17, 1933.) · · 
Decree (Entered March 1, 1934). 
Answer of Bernard C. Syme, Receiver, etc. (Filed March 
1,. 1984.) 
Decree (Entered March 9, 1934). 
Decree (Entered March 15, 1934). 
Decree (Entered lviarch 26, 1934). 
Decree (Entered August 2, 1934) ~ 
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page 34 } Virginia : -
In the Hustings Court of the City of Petersburg. 
PETITION. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
To the Honorable R. T. Wilson, Judge of the said Court: 
The petition of W. Hal Payne, Conservator of the First 
National Bank & Trust Company of Petersburg, and the Bank 
of Waverly, administrator d. b. n. c. t. a. and executor, respec-
tively, of the will of G. T. Partridge, deceased, and co-trustees 
under the said will for the benefit of Johanna B. Partridge 
and George T. Partridge, Jr.; Johanna B. Partridge and 
George T. Partridge, Jr., the last named being an infant under. 
the age of 21 years who sues by Johanna B. Partridge, his 
next friend, legatees and devisees under the last will and 
testament of G. T. Partridge~ deceased, and beneficiaries under 
the trust thereby created, respectfully represents unto your 
Honor the following facts : 
1. That on the 13th day of October, 1926, the last will and 
testament of G. T. Partridge, deceased, was admitted to pro-
bate by the Clerk of the Circuit Court of Sussex County, 
Virginia, and the Union Trust & Mortgage Company and 
the Bank of Waverly qualified on the said date as co-executors 
· and co-trustees of the estate of the said G. T. 
page 35 ~ Partridge, deceased, and then and there took pos-
session of all of the assets of the estate of the said 
G. T. Partridge, deceased, for the purpose of administrating 
the same. A copy of the will of the ~aid G. T. Partridge, with 
the codicil thereto, is :filed herewith, marked "Exhibit A", 
and prayed to be taken and read as a part of this petition. 
2. That on the 22nd day of October, 1928, the Union Trust 
& Mortgage Company, by order entered by this court in this 
cause, was placed in the hands of a. receiver and Be1·nard C. 
Syme was duly appointed and qualified as such receiver and 
is still acting in that capacity. On the 30th day of January, 
1929, the said Bernard C. Syme, Receiver of the said Union 
Trust & Mortgage Company, resigned as co-executor and co-
trustee of the estate of G. T. Partridge, deceased, and on the 
7th day of June, 1929, The Virginia National Banko£ Peters-
burg was appointed and qualified as co-administrator d. b. n. 
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c. t. a. and co-trustee of the said estate before the Circuit ·Court 
of Sussex County, .Virginia, and received from the said Ber-
nard C. Syme, Receiver, certain cash and securities, the prop-
erty of the said estate, including the notes or bonds herein-
after described. 
3. That under and in accordance with an Act of Congress 
of November 7th, 1918, The Virginia National Bank of Peters-
burg and The National Bank of Petersburg consolidated under 
the name and style of First National Bank & Trust 
pag~ 36 ~ Company of Petersburg, which said consolidation 
became effective on the 1st day of October, 1931, 
and by the said consolidation the fiduciary rights of The Vir-
ginia National Bank of Petersburg, passed, by operation of 
law, to the First National Bank & Trust Company of Peters-
burg, and on the 21st day of March, 1933, the said First 
National Bank & Trust Company of Petersburg was placed in 
the hands of a conservator by order of the Comptroller of 
Currency, as by law provided, which said conservator and 
said Bank of Waverly are now acting as administrator d. b. n. 
c. t. a., and executor, respectively, and as co-trustees of the 
said estate and have in their possession the notes or bonds 
hereinafter described. 
4. That on the 5th day of November, 1927, the said Union 
Trust & Mortgage Company, executor and trustee as aforesaid,. 
purchased from itself for the sum of Three Thousand Dol-
lars ($3,000.00) six ( 6) certain notes or bonds, each for the 
sum of Five Hundred Dollars ($500.00}, made by W. L. Koh-
ler, dated Or-tol~el~ 29th. 1924. due October 29th, 1929, num-
bered serially from 8098 to 8103, both inclusive, which said 
notes or bonds are supposed to be secured by a deed of trust 
of even date therewith on a certain frame residence located 
at 732 Halifax Street, Petersburg, Virginia. · 
5. That no nart of the said sum of Three Thousand Dollars 
($3,000.00) has been paid to your petitioners, all 
page 37 ~ of which is due and in default, and that interest 
is due your petitioners on the said sum from the 
29th day of April, 1933. Your petitioners are informed, be-
lieve and, therefore, aver that the said notes or bonds are 
part of a series of notes made by the said W. L. Kol1ler, 
originally amounting in aggregate to Three Thousand Five 
Hundred Dollars ($3,500.00), upon which the maker has paid 
to the holders the sum of Five Hundred Dollars ($500.00). 
6. That on the lOth day of January, 1928, the said Union 
Trust & 1\{ortgage Company, executor and trustee as afore-
said, T>Urcl1ased from itself for the sum of Five Hundred Dol-
lars ($500.00} one (1) certain note or bond made by H. J. 
Goldman, dated January 3rd, 1938, due January 3rd, 1933, 
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numbered 11312, which said note or bond is supposed to be 
secured by a deed of trust of even date therewith on a resi- · 
dence located at 323 9th Str-eet, Hopewell, Virginia. 
7. That no part of the said sum of Five Hundred Dollars 
($500.00) has been paid to your petitioners, all of which is 
due and in default, and that interest is due your petitioners 
on the said sum from the 3rd day of January, 1933. Your 
petitioners are informed, believe and, therefore, aver that 
the said note or bond is part of a series of note made by the 
said H. J. Goldman, originally amounting in aggregate to Two 
Thousand Five Hundred Dollars ($2,500.00), upon 
page 38 ~ which the maker has paid to the holders the sum 
of One Thousand Five Hundr-ed Dollars ($1,-
500.00). 
8. That on the 20th day of March, 1928, the said Union 
Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of T.wo Thousand 
($2,000.00) two (2) certain notes or bonds, each for the 
sum of One Thousand Dollars ($1,000.00), made by P. W. 
Smith, dated March 20th, 1928, due March 20th, 1933, num-
bered 11594 and 11595, which said notes or bonds are sup-
posed to be secured by a deed of trust of even date there-
with on various pieces of real estate located in the City of 
Petersburg, Virginia. 
9. That no part of the said sum of Two Thousand Dol-
lars ($2,000.00) has been paid to your petitioners, all of which 
is due and in default, and that interest is due your petitioners 
on the said sum from the 20th day of September, 1930. Your 
petitioners are informed, believe and, therefore, aver that the 
said notes or bonds are part of a series of notes made by the 
said P. W. Smith, originally an1ounting in aggregate to Fifteen 
Thousand Dollars ($15,000.00), upon which the maker has 
paid to the holders the sum of Two Hundred and Fifty Dol-
lars ($250.00). . 
10. That on the 27th day of September, 1927, the said Union 
Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of Two 
page 39 ~ Thousand Four Hundred Dollars ($2,400.00) six 
(6) certain notes or bonds, numbered serially from 
10931 to 10936, both inclusive, numbers 10931 and 10932 being 
for the sum of Two Hundred Dollars ($200.00) each, and 
numbers 10933, 10934, 10935 and 10936 being for the sum of 
Five Hundred Dollars ($500.00) each, made by Wm. G. Smith, 
dated Sept. 13, 1927, due Sept. 13, 1932, which said notes or 
bonds are supposed to be secured by a deed of trust of even 
date therewith on a residence located at 116 North Jefferson 
Street, Petersburg, Virginia. 
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11. That no part of the said sum of Two Thousand Four 
Hundred Dollars ($2,400.00) has been paid to your pet~tioners, 
all of which is due and in default, and that interest is due 
your petitioners on the said sum from the 1~th day of March, 
1933. Your petitioners are informed, believe and, therefore, 
aver that the said notes are part of a; series of notes made by 
the said Wm. G. Smith, originally amounting in aggregate 
to Three Thousand Dollars ($3,000.00), upon which the maker 
has paid to the holders the sum of Six H.undred Dollars 
($600.00). 
12. That on the 28th day of April, 1927, the said Union 
Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of One Thousand Five 
Hundred Dollars ($1,500.00) three (3) certain notes or bonds, 
each for the sum of'Five :Hundred Dollars ($500.00), made by 
W. G. Robertson, dated April 28th, 1927, due April 
page 40 ~ 28th, 1932, numbered serially from 10517 to 10519, 
both inclusive, which said notes or bonds .are sup-
pose.d to be secured by a deed of trust of even date there-
with on two double tenement hous~s known as 28-30, 32-34 Old 
Church Street in Blandford, Petersburg, Virginia. 
13. That no part of the said sum of One Thousand Five 
Hundred.Dollars ($1,500.00) has been paid to your petitioners, 
all of which is due and in default, and that interest is due your 
petitioners on the said sum from the 28th day of April, 1933. 
Your petitioners are informed, believe and, therefore, aver 
that the said notes or bonds are part of a series ·of notes made 
by the said W. G. Robertson, originally amounting in aggre-
gate to Two Thousand Dollars ($2,000.00) upon which the 
maker has paid to the holders the sum of Five Hundred Dol-
lars ($500.00). 
14. That on the 7th day of November, 1927, the said Union 
- Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of Four Thousand Two 
Hundred and Fifty Dollars ($4,250.00) eleven (11) certain 
notes or bonds, numbered serially from 11095 to 11105, both 
inclusive, numbers 11095 to 11099, both inclusive, being for 
the sum of Two Hundred and Fifty Dollars ($250.00) each, 
and numbers 11100 to 11105, both inclusive, being for the 
sum of Five Hundred Dollars ( $500.00) each, made by Elva 
Simmons, dated November 9th, 1927, due Novem-
page 41 ~ ber 9th, 1932, which said notes or bonds are sup-
posed to be secured by a deed of trust of even 
date therewith on a residence located at 109 Hamilton A venue, 
Colonial· Heights,. Chesterfield County, Virginia. 
15. That no part of the said sum of Four Thousand Two 
Hundred and Fifty Dollars ($4,250.00) has been paid to your 
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petitioners, all of which is due and in default, and that in-
terest is due your petitioners on the said sum from the 9th day 
of May, 1933. Your petitioners are informed, believe and, 
therefore, aver that the said notes or bonds are part of a series 
of notes made by Elva Simmons, amounting in aggregate to 
Four Thousand Two Hundred and Fifty Dollars ( $4,250.00), 
no part of which has been paid. 
16. That on the 19th day of October, 1928, the said Union 
Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of Two :aundred 
Dollars ($~00.00) one (1) certain note or bond made by T. J. 
a;nd Mollie Hole, dated June 9th, 1928, due June 9th, 1933, 
numbered 11986, which said note or bond is supposed to be 
secured by a deed of trust of even date therewith on a bunga-
low located at 120 Westover A venue, Colonial Heig·hts, Ches-
terfield County, Virginia. 
17. That no part of the said sum of Two Hundred Dollars 
($200.00) has been paid to your petitioners, all of which is 
due and in default, and that interest is due your 
page 42 ~ petitioners on the said sum fron1 the 9th day of 
December, 1932. Your petitioners are informed, 
believe and, therefore, aver that the said note or bond is 
part of a series of notes made by the said T. J. and Mollie 
Hole, amounting in aggregate to One Thousand Two Hun-
dred Dollars ($1,200.00), no part of which has been paid. 
18. That on the 7th day of August, 1928, the said Union 
Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of One Thousand Dol-
lars ( $1,000.00) one (1) certain note or bond made by Thomas 
M. Davis, dated Aug-ust 6th, 1928, due August 6th, 1931, 
numbered 12118, which said note or bond is supposed to 
be secured by a deed of trust of even date therewith on a brick 
warehouse located at 7 Old Street, Petersburg, Virginia. 
19. That no part of the said sum of One Thousand Dollars 
($l,OOO.QO) has been paid to your petitioners, all of which 
is due and in default, and that interest is due your petitioners 
on the said sum from the 6th day of February, 1931. Your 
petitioners are informed, believe and, therefore, aver that the 
said note or bond is part of a series of notes made by the 
said Thomas M. Davis, amounting in aggregate to Five Thou-
sand Dollars ($5,000.00), no part of which has been paid. 
20. That on the 19th day of October, 1928, the said Union 
Trust & Mortgage Company, executor and trustee as afore-
said, purchased from itself for the sum of Three 
page 43 ~ Thousa;nd Dollars ($/1,000.00) four ( 4) certain notes 
or bonds, numbered serially from 12305 to 12308, 
both inclusive, numbers 12305 and 12306 being for the sum 
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of Five Hundred Dollars ($500.00) each, and numbers 12307 
and 12308 being for the sum of One Thousand Dollars 
($1,000.00) each, made by S. W. Hite, dated October 17th, 
1928, due October 17th, 1933, which said notes or bonds are 
supposed to be secured by a deed of trust of even date there-
with on a frame residence on Lee Avenue, Colonial Heights, 
Chesterfield County, Virginia .. 
21. That no part of the said sum of Three Thousand 
Dollars ( $3,000.00) has been paid to your petitioners, all 
of which is due and in default, and that interest is due your 
petitioners on the said sum from the 17th day of April, 
1932. Your· petitioners are informed, believe and, therefore, 
aver that the said. notes or bonds are part of a series of notes 
made by the said S. W. Hite, amounting in aggregate to 
Three Thousand Dollars ( $3,000.00), no. part of which has 
been paid. 
22. That on the 5th day of July, 1928, the said Union Trust 
& Mortgage Company, executor and trustee as aforesaid, 
purchased from itself for the sum of Three Thousand Dol-
lars ($3,000.00) three (3) certain notes or bonds; each for 
the sum of One Thousand Dollars ($1,000.00), made by E. B. 
lJfoore, dated June 13th, 1928, due June 13th, 1933, numbered 
11.977, 1197R, and 11S83, which said notes or bonds are sup-
posed to be- secured by a deed of trust of even date 
page 44 ~ therewith on a brick residence located at 1629 
South Sycan1ore Street, Extended, Petersburg, 
Virginia. 
23. That no part of the said sum of Three Thousand Dol-
lars ($3,000.00) has been paid to your petitioners, all of 
which is due and in default, and that interest is due your 
petitioners on the· said sum from the 13th day of June, 1931. 
Your petitioners are informed, believe and, therefore, aver 
that the said notes or bonds are part of a series of notes 
made by the said E. B. Moore, amounting in aggregate to 
Twelve Thousand Dollars ($12,000.00), no part of which has 
been paid. 
24. Your petitioners aver that the said Union Trust & 
1\fortgage Company transferred the hereinbefore described 
notes or bonds from itself to the Estate of the said G. T. 
Partridge, deceased, when the said Union Trust & ~Iort­
gage Company was co-executor and co-trustee of the said 
estate, without the knowledge or consent of your petitioners, 
or any of them; that no proper appralisment has been made 
of the real estate upon which the said notes or bonds were 
supposed to be a first lien ; that the said notes oT bonds 
"rere not a proper investment for trust. funds as provided 
by law; that your petitioners are informed, believe, and there-
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fore, aver that the said transfer of the trust funds from th~ 
Estate of the said G. T. Partridge, deceased, did not serve to 
give the Union Trust & Mortgage Company title to the said 
funds; that the said Union Trust & Mortgage 
page 45 ~ Company held the same as · co-executor and co-
trustee of the said estate for the benefit of the 
legatees and devisees under the said will of the said G. T. 
Partridge, deceased, and that the said funds came into the 
hands of the receiver of the Union Trust & lVIortgage Com--
pany irppressed with this trust, and that he now holds the 
said funds as trustee for the benefit of your petitioners. 
25. Your petitioners further charge that the said trans-
actions constituted a breach of· trust on the part of the said 
Union Trust & Mortgage Company and the undersigned pe-
titioners hereby aver that as beneficiaries under the trust 
created by the said will they are entitled to come into a court 
of equity and disavow and repudiate the said transfers of 
the said notes or bonds to the said estate, and to have the 
purchase of the said notes or bonds as aforesaid annulled, -
and have the receiver of the said Union Trust & Mortgage 
Company declared a trustee for their benefit of the pur-
chase price received by the said Union Trust & Mortgage 
Company in exchange for the aforesaid notes or bonds, and 
to require the said receiver to repay to your said petitioners 
the said sums of money, and upon such payment to take back 
the aforesaid notes or bonds; and your petitioners further 
aver that the said sums of money received by the aforesaid 
Union Trust & Mortgage Company were mingled with the 
general funds of the said bank and that the said funds, or 
the proceeds thereof, came into the hands of the 
page 46 ~ receiver impressed with the trust for the ·benefit 
of your petitioners. · 
WHEREFORE, your petitioners pray that they _may be 
permitted to become parties defendant 'to this suit; that 
the said Bernard C. Syme, Receiver of the Union Trust & 
~Iortgage Company, may be made party defendant to this 
petition and required to answer the same, but not under oath, 
answer under oath being hereby expressly waived; that the 
Receiver of the Union Trust & Mortgage Company may be 
required to pay over to your petitioners, W. fial Payne, 
Conservator of the First National Bank & Trust Company of 
Petersburg, and the Bank of Waverly, the sum of Twenty 
Thousand Eight Hundred and Fifty Dollars ($20,850.00), 
with accrued interest thereon, and that thereupon· the afore-
said notes or bonds shall be surrendered to the said Re-
ceiver; that all proper accounts may be taken and inquiries 
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directed; and that your petitioners shall have such other fur-· 
ther and general relief as the nature of their cause may 
require or to equity shall seem meet. 
And your petitioners will ever pray, etc. 
W. HAL PAYNE, 
Conservator for the First National Bank & 
Trust Company of Petersburg, adminis-
trator d. b. n. c. t. a. and co-trustee unde1• 
the will of G. T. Partridge, deceased. 
BANI{ OF WAVERLY, 
co-executor under the will of G. T. Par-
tridge, deceased. 
JOHANNA 13. PARTRIDGE, 
GEORGE T. PARTRIDGE, JR., 
an infant under the age of 21 years who 
sues by Johanna B. Partridge, his next 
friend. 
WHITE & TEMPLE, 
PHILLIP FREEMAN, pp. 
By counsel. 
page 47 } The foregoing Petition filed October 17th, 1~33. 
A Copy-Teste : 
ROBERT G. BASS, Clerk. 
page 48 } Virginia: 
In the Hustings Court of tlie City of Petersburg, March 1, 
1934. 
ORDER. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
In the matter of the Estate of G. T. Partridge. 
This day came the parties, by their attorneys, and on 
motion of the defendant, Bernard C. Syme, Receiver of the 
Union Trust & Mortgage Company, that he be allowed to file 
his answer herein to the petition herein filed, to which motion 
the petitioners made no objection, and good cause having been 
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shown for the delay in the filing of the said answer, leave is 
granted him to do so, and, thereupon, the said defendant 
filed his said answer herein. 
A Copy-Teste: 
ROBERT G. BASS, Clerk. 
Entered: Chancery Order Book, Vol. 16, Page 23. 
page 49 ~ Virginia: 
In the_ Hustings Court of the City of Petersburg. 
ANSWER. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
The answer of Bernard C. Syme, Receiver of Union Trust 
& Mortgage Company, to a petition filed on the 17th day of 
October, 1933, by W. Hal :payne, Conservator of the First 
National Bank and Trust Company of Petersburg, and the 
Bank of Waverly, administrator d. b. n., c. t. a., and executor, 
respectively, of the will of G. T. Partridge, deceased, and co-
trustees under the said will for the benefit of Johanna B. 
Partridge and George T. Partridge, Jr.; Johanna B. Partridge 
and George T. Partridge, Jr., the last named being an in-
fant who sues by Johanna B. Partridge, his next frienq, 
legattes and divisees under the last will and testament of 
G. T. Partridge, deceased, and beneficiaries under the trust. 
· The said Receiver, reserving to himself the benefit of all 
just exceptions to the said petition, for answer thereto, or 
to so much thereof as he is advised that it is material that he 
should answer, answers an,d says: 
That the allegations of the first paragraph of the said pe-
tion, to the best of his knowledge and belief are true. 
The receiver admits, as alleged in paragraph 
page 50 r two of the said petition, that on the 22nd day of 
October, ·1928, Union Trust and Mortgage Com-
pany, by order of this court, entered in this cause, was 
placed in his hands as Receiver, and that he is still acting 
in this capacity. It is further admitted by this respondent 
that on the 30th day of January, 1929, he, as Receiver of the 
Union Trust & Mortgage Company, resigne~ as co-executor 
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and co-trustee of the estate of G. T. Partridge, deceased, 
and that on the 7th day of June, 1929, the Virginia National 
Bank of Petersburg was appointed and qualified as co-adminis-
trator, d. b. n., c. t. a., and co-trustee of the said estate. It is 
further a.dmitted by this respondent that on the last men-
tioned date the said Virginia National Bank as such co-aa-
nlinistrator d. b. n., c. t. a., and co-trustee received from the 
Receiver, Bernard C. Syme, certain cash and securities, the 
property of the said estate, including the notes or bonds here-
inafter referred to, 'vhich said notes or bonds, in so far as 
the Receiver is advised, are no,•t in the possession of the said 
petitioners, who have had possession and control of them 
ever since on or about the 7th day of June, 1929. 
The Receiver admits the allegations in the third paragraph 
of the said petition to be true exeept the conclusions of law 
therein drawn. It is admitted, as alleged in the said third 
paragraph on the said petition, that the said Conservator 
and the said Bank of Waverly are now acting as 
page 51 ~ administrator, d. b. n. c. t. a., and executor, re-
spectively, and as co-trustees of the said estate 
and have in their possession the notes or bonds hereinafter 
mentioned. 
This respondent admits that the Union Trust & Mortgage 
Company acting as co-executor and co-trustee, as aforesaid, 
under the last will and testament of G. r;r. Partridge, de-
ceased, purchased out of funds held by it, under said will, 
from the Real Estate Bond Department of the said Union 
Trust and Mortgage Company, all of those certain notes 
mentioned and described in paragraphs four ( 4), six (6), 
eight (8), ten (10), twelve (12), fourteen (14), sixteen (16), 
eighteen (18), twenty (20), twenty-two (22), twenty-four (24) 
and twenty-six {26). Checks "rere issued to the Real Estate 
Bond Department for the said notes, and they were purchased 
for investment. The sale of the said notes and the pur-
chase of the same was unconditional and without reservation. 
The title to the· said notes passed to the executors and co-
trustees of the said estate, and the said notes beeame the 
absolute property of the said estate, upon the transfer of 
the same. 
The Receiver aiieges that the notes mentioned in para-
graph four of the said petition are secured by a deed of 
trust of even date therewith conveying property known as 
No. 732 Halifax Street, Petersburg, Virginia, and the said 
deed of trust is a first lien on the said real estate ; 
page 52 ~ that the note mentioned in paragraph six is secured 
by a deed of trust of even date therewith convey-
it:tg a house anq lot situate on Ninth Street, Hopewell, Vir-
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ginia, and that the deed of trust is a first lien on the said 
real estate; that the notes mentioned in paragraph eight are 
secured by a deed of trust of even date therewith conveying 
various pieces of real estate situate in the city of Petersburg, 
Virginia, and that the said deed of trust is a first lien on the 
~aid real estate; that notes mentioned in ·paragraph 10 are 
secured by a deed of tru~t of even date therewith conveying 
a house and lot known as No. 116 Jefferson Street, Peters-
burg, Virginia, and that the said deed of trust is a first lien 
on the said real estate; that the note mentioned in para-
graph 12 is secured by a deed of trust of even date there-
with conveying a house and lot situate on the corner of 
Court and Totty Streets, Ettrick, Chesterfield County, Vir-
ginia., and that the said deed of trust is a first lien on the 
said real estate; that the note mentioned in paragraph 14 
is secured by a deed of trust of even date therewith, convey-
ing 69 acres in Prince George County, .Virginia, and that 
the said deed of trust is a :first lien on said real estate ; that 
the notes mentioned in pa.ragTaph 16 are secured by a deed 
of trust of even date therewith conveying property known as 
Nos. 28-30 and 32-34 Old Church Street in Blandford, Peters-
burg, Virginia, and that the said deed of trust is 
page 53 ~ a first lien on the said real estate; that the notes 
mentioned in pa.ragraph 18 of the said petition 
are secured by a deed of trust of even date therewith, con-
veying property known as 109 Hamilton A venue, Colonial 
IIeights, Chesterfield County, Virginia, and that the said 
deed of trust is a first lien on said real estate; that the 
note mentioned in paragraph 20 is secured by a deed o£ 
trust of even date therewith conveying property known as 
120 Westover Avenue, Colonial Heights, Chesterfield County, 
Virginia, and that the said deed of trust is a first lien on 
said property; that the note mentioned in paragraph 22 is 
secured by a deed of t.rust of even date therewith conveying 
a brick warehouse situate on what is known as No. 7 Old 
Street, Petersburg, Virginia, and the said deed of trust is a 
first lien OJ;t said real estate; that the notes mentioned in · 
paragraph 24 are secured by a deed of trust of even date there-
with conveying a lot on Lee A venue, Colonial Heights, Ches-
terfield County, Virginia, upon which there is situate a .frame 
residence, and that the said deed of trust is a first lien 
on said property; and that the notes mentioned in paragraph 
26 are secured by a deed of trust of even date therewith con-
veying· property known as 1629 S. Sycamore Street Extended, 
Petersburg, Virginia, upon which is located a brick residence, 
and that the said deed of trust is a first lien on the said 
real estate. 
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This respondent neither affirms nor denies the 
page 54 ~ allegations contained in paragraphs fiv:e ( 5), seven 
( 7), nine ( 9), eleven ( 11), thirtee;n ( 13), fifteen 
(15), seventeen (17), nineteen (19), twenty-one (21), twenty· 
three (23), twenty-five (25) and twenty-seven (27), but calls 
for strict.proof thereof. He does not know whether or not 
any part of the sums of money mentioned in the aforesaid· 
paragraphs have been paid to the said petitioners. 'He is 
not advised as to the balance due upon the said series of 
notes or bonds mentioned in the aforesaid paragraphs. He 
is not advised as to whether or not the sums of money men-
tioned in the aforesaid paragraphs are due and in default, 
nor is he advised of the date from which interest is due the 
said petitioners upon the said sum·s of money so set out and 
described in said paragraphs of the said petition. This re-
spondent believes that the allegations in the aforesaid para-
graphs that the said notes therein mentioned are a part of 
various series of notes secured by the deeds of trust herein-
before set out are true. 
The Receiver admits, as alleged in paragraph twenty-eight 
of the said petition, that the said Union Trust & l\Iortgage 
Company, co-executor and co-trustee of the estate of G. T. 
Partridge, deceased, received all of the aforesaid notes from 
the Real Estate Bond Department of the said Union Trust 
and Mortgage ·company. He neither affirms nor 
page 55 } denies the allegations therein contained that the 
notes were purchased without the knowledge or 
consent of the petitioners, but calls for strict proof thereof. 
The Receiver denies that no proper appraisement had been 
made of the real estate, upon which the aforesaid deecls of trust 
were taken, as a first lien, to secure the aforesaid notes. He 
denies that the aforesaid notes or bonds were not a proper 
investment for trust funds as provided by law. The Re-
ceiver further denies that the transfer of the aforesaid sums 
of money from the estate of the aforesaid G. T. Partridge, 
deceased, would not serve to give the Union Trust & Mort-
gage Company title to the said funds. He denies that the 
said Union Trust & Mortgage held the same as· co-executor 
or co-trustee of the said estate for the benefit of the legatees 
and devisees under the said will of the said G. T. Partridge, 
deceased. He alleges that the transfer and assignments of 
the notes or bonds and the payment of the sums of money 
aforesaid therefor was absolute and unconditional and that 
the title to the said notes or bonds passed to the executors 
and trustees of the estate of the said G. T. Partridge and 
that the title to the funds paid for the said notes or 
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and that such funds which passed to the Union Trust & 
Mortgage Company were held by it, not as co-executor and 
co-trustee of the said estate for the benefit of the 
page 56 } legatees and devisees thereof, but in its own right. 
Accordingly, the Receiver denies the allegations in 
the twenty-eighth paragraph of the said petition, except. as 
herein admitted. .And expressly denies that he now holds said 
funds in trust for the benefit of the said petitioners and fur-
ther expressly denies that at the time the said sums of money 
were received as aforesaid by the said Union Trust & Mort-
gage Company said funds were impressed ,vith a trust. The 
Receiver further expressly denies that the said sums of 
money sought to be recovered, or any part thereof, ever came 
into his hands as Receiver and accordingly expressly denies 
that he now has the said funds in his possession as set forth 
in paragraph twenty-eight of the said petition. 
The Receiver denies that the transactions as set out in said 
petition or herein constitute a breach of trust on the part 
of Union Trust & Mortgage Company as co-executor and co-
trustee of the said estate of G. T. Partridge, deceased. He 
denies that either the said Union Trust & Mortgage Com· 
pany or he as the Receiver thereof owes the said petitioners 
any sum of money in a fiduciary capacity or in any other 
capacity, and he denies that the said petitioners are entitled 
to receive as preferred creditors of the Union Trust & Mort-
gage Company the sums of money set forth in their said 
petition. The Receiver expressly denies that the petitioners 
are entitled to come into this Court and disavow and repudi-
ate the said transfers of the said notes or bonds 
page 57 } to the said estate, and have the purchase of the 
said notes annulled, and have the Receiver of the 
Union Trust & . Mortgage Company declared a trustee for 
their benefit of the purchase price received by the said Union 
Trust & Mortgage Company in exchage for ~he aforesaid 
notes, and to have this Court require the said Receiver tore-
pay to the said petitioners the said sums of money and upon 
such payment to take back the aforesaid notes, as alleged in 
paragraph twenty-nine of the petition. The Receiver ad-
mits that the said sums .of money received by the said Union 
Trust & Mortgage Company were mingled with the general 
cash funds of the said Bank, but the Receiver expressly de-
nies that the afores·aid sums of money, so mingled with the 
general cash funds of the Bank, ever came into his hands 
impressed with a trust for the benefit of the said petitioners. 
He, the Receiver, further expressly denies that the afore-
said sums of money, so mingled with the general cash funds 
of the Bank, ever came into his hands as Receiver and ex-
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pressly denies that the sums were included in the general 
cash funds of the Bank which came into his hands upon his 
qualification as Receiver and here asserts that the sums of 
money here soug·ht to be recovered 'vere paid out, dissipated 
and lost by the Union Trust & Mortgage Company prior to 
his qualification as Receiver. This respondent asserts that 
upon his qualification as Receiver of said Union Trust & 
1vfortgage Company there was in the vaults of the 
page 58} Bank the sum of Thirteen Thousand Three Hun:. 
dred and Twenty-four Dollars and Sixty-one Cents 
($13,324.61) in cash and that in addition to this amount there 
was on deposit in the American National Bank of Richmond, 
Virg·inia, the sum of Five Hundred and Sixty-three dollars 
and Seventy Cents ($563.70) to the credit of the Union Trust 
& Mortg·age Company and in the Hopewell Bank and Trust 
Company, Hopewell, Virginia, the sum of Nine Hundred and 
Forty-one Dollars and Ninety Cents ($941.90) to the credit 
of the said Union Trust & 1\{ortgage Company, which said 
sums this respondent received in cash, making the total 
aggregate amount of cash· coming into the hands of this re-
spondent, upon his qualification as Receiver, the sum of 
Fourteen Thousand Eight Hundred and Thirty Dollars and 
Twenty-one Cents ($14,830.21) out of which amount the sum 
of Twelve Thousand, Six Hundred and Forty-five Dollars 
and Sixty-three Cents ($12,645.63) was due the Federal Re-
serve Bank of Richmond, covering items sent to the Union 
Trust & l\1ortgage Company on the 19th day of October, 1928, 
for collection, which ite1ns had been collected by the said Bank 
b·ltt for which no ·rem·ittance has been ma.de, which sum was 
duly paid by this respondent, to the said Federal Reserve 
Bank of Richmond as a preferred claim under a decree of 
this Court entered in. this cause, leaving in the hands of this 
respondent the sum of Two Thousand, One Hundred and 
Eighty-four Dollars and Fifty-eight Cents ($2,184.58) which 
sum represented the total cash which came into 
page 59 ~ his hands upon his qualification as Receiver to 
which the said Union Tntst dl; M ort,qa,qe M ortga,qe. 
Company had title. This respondent says further that on the 
date of his qualification as Receiver. the amount of cash due 
the Trust' Department Account (which aooount represented 
cash deposits in the Bank, made by the Trust Department of 
the Union Trust & lVIortgage Company in its fiduciary ca-
pacitv for various estates~ and carried on the Trust Depart-
ment"'Books to the credit of the various estates as cash) out 
of the general cash funds, with which it had been co-mingled, 
amounted to the sum of Seventeen Thousand, One Hundred 
and Sixty-nine Dollars and Sixty-four cents ($17,169.64}. 
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That this sum was declared preferred and has bee~ paid to 
the various estates by this respondent, acting under court 
decrees entered in this cause. The estate of G. T. Partridge 
received the sum of Three Hundred and Eighty-six-Dollars 
and Five Cents ($386.05), representing the full amount of 
the cash shown to be due the said estate by the books of the 
Trust Department of the said Union Trust & Mortgage Com-
pany. 
This respondent alleges and charge~ that on or about the 
7th day of June, 1929, the aforesaid notes;" with· other securi-: 
ties and certain cash, were delivered by him to the Virginia 
National Bank which had been· appointed and duly qualified 
as co-admini~trator d. b. n., c .. t. a., and co-trustee 
page 60 ~ of the said G. T. Partridge. ·The Receivers al-
leges that the Virginia National Bank, co-admin~ 
istrator, d. b. n., c. t. a., and co-trustee of the estate and its 
successors, acting in these capacities, and the other petitioners 
have had in their possession these notes eyer since that dat~ 
and so far as he knows still have possession of the said notes 
if they have not been paid. 
Ife alleg·es and charges that the petitioners, with full knowl-
edge of the facts, have ratified and confirmed all of these 
transactions; that the said petitioners, with full knowledge 
of the facts have acquiesced in all of these transactions, and 
have delayed for an unreasonable length of time their peti-
tion to avoid them. 
The Receiver alleges and therefore charges that the peti-
tioners, with full knowledge of all of these transactions and 
the facts concerning them, believing the aforesaid securities, 
secured as aforesaid by a first lien upon t4e real estate afore-
said, to be gilt edge and amply secured, elected to retain them 
as a part of the assets of the estate of the said G. T. Par-
tridge, deceased. 
The Receiver alleges and charges that after having made 
the aforesaid election the said petitioners subsequently, due 
to there being· a decided decrease in the value of the afore-
said notes, by reason of a dec1~ease in value of the real estate 
conveyed in trust to secure them, changed their 
page 61 ~ minds as to the retention of the said notes and de-
cided to institute this proceeding. The Receiver 
alleges that having made their decision they are not per-
mitted at this late date to do so; that they are estopped to 
do .so. 
This respondent expressly denies the . allegation contained 
in paragraph 29 of the said petition that the said petitioners 
have a right to retain possession of the aforesaid notes and 
the proceeds thereof, in the eyent this Court sets aside and 
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annuls the aforesaid purcha$ed and transfer of same, until 
he has refunded to the said petitioners the amount claimed 
to be due by them. On the contrary, this respondent here 
asserts that i:Q. that event the petitioners should immediately 
retuz;n.to him, as Receiver, the aforesaid notes and the claim 
of afor.esaid petitioners be allowed against the remaining as-
sets in ·the hands of this respondent in the same pro rata pro-
portion that the claims of all ,qe>neral ct·ed-itors of the Bank 
are paid. 
The Receiver further alleges that the petitioners have been 
guilty of laches, that is to say; that they have had possession 
of the aforesaid notes ever since on or before the 7th day 
of June; 1929; that during the peri~d of the time elapsing 
from the time the aforesaid notes came into their possession 
to the time of the filing of this petition there was a decrease 
in the value of the property 'Yhich had been conveyed in trust 
to secure the aforesaid notes of about 40%; that 
page 62 ~ during that entire period of time the petitioners 
. had knowledge of the facts or by the exercise of 
reasonable diligence and availing themselves of the means 
of lmowledge within their control could easily have acquired 
lmowledge of the facts ; and that under the circumstances and 
facts of this case the petitioners have delayed for an unrea-
sonable length of time their petition to avoid the aforesaid 
transactions. 
The Receiver, therefore, prays that the prayer of the said 
petition may be denied. ~ 
And now, having fully answered the said petition, the Re-
ceiver prays to be hence dismissed with his costs in this be-
half expended. 
BERNARD C. SYME, 
Receiver of the Union Trust and Mort-
gage Company. 
OLIVER A. POLLARD, 
Attorney for Receiver. 
Filed March 1, 1934. 
A Copy-Teste: 
ROBERT G. BASS, Clerk. 
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page 63 ~ Virginia: 
In the Hustings Court of the City of Petersburg, March 
9, 1934.. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
In the Matter of Estate of G. T. Partridge. 
DECREE. 
This day came the parties by their attorneys and suggested 
to the court the appointment of W. A. Bond as receiver of 
First National Bank & Trust Company of Petersburg, and 
moved the court to substitute W. A. Bond, receiver of the 
First National Bank & Trust Company, in the place and 
stead of the First National Bank & Trust Company of Pe-
tersburg, and thereupon this cause came on to be heard on 
the petition of W. A. Bond, receiver for the First N a tiona I 
Bank & Trust Company, and the Bank of Waverly, Admin-
istrator d. b. n. c. t. a. and executor respectively of the Es-
tate of G. T. Partridge, deceased, and co-trustees under the 
last will and testament of the said G. T. Partridge for the 
benefit of Johanna B. Partridge and George T. Partridge,. 
Jr.; Johanna B. Partridge and George T. Partridge. Jr., the 
'last named being an infant under the age of 21 years, who 
sues by Johanna B. Partridge, his next friend, legatees and 
devisees under the said last will and testament of G. T. Par-
tridge, deceased, and beneficiaries of the trust thereby ere-
. ated and on the answer of Bernard C. Syme, re-
page 64 ~ ceiver of Union Tn1st & Mortgage Company, and 
was argued by counsel. 
UPON CONSIDERATION WHEREOF, it appearing to 
the court that the petitioners are the holders of the following 
notes, to-wit: 
Six {6) notes of W. L. Kohler for the sum of Five Hun-
dred Dollars {$500.00) each, dated October 29, 1924, due Oc-
tober 29, 1929, numbered serially from 8098 to 8103, both 
inclusive, with interest thereon from October. 29, 1933. 
Two (2) notes of P. W. Smith for the sum of One Thou-
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sand Dollars ($1,000.00) each, dated March 20, 1928, due 
March 20, 1933, numbered serially 11594 and 11595, with in-
ter~st from September 20, 1930. 
Six (6) notes of "'\Vm. G. Smith, dated September 13, 1927, 
due September 13, 1932, numbered serially from 10931 to 
10936, both inclusive, with interest thereon from March 13, 
1933. Notes numpers 10931 and 10932 being for the sun1 
of Two Hundred Dollars ($200.00) each, and notes numbers 
10933, 10934, 10935 and 10936 being for the sum of Five 
Hundred Dollars ($500.00) each; and amounting in aggre-
gate to Twenty-four Hundred Dollars ($2,400.00). 
Three (3) notes of W. G. Robertson for the sum of Five 
Hundred Dollai:s ($500.00) each, dated April 28, 1927, due 
April 28, 1932, numbered serially from 10517 to 10519, both 
inclusive, with int~rest thereon from October 28, 1933! 
Eleven ( 11) notes of .Elva Simmons, dated November 9, 
1927, due November 9, 1932, numbered serially from 11095 
to 11105, both .inclusive, with interest thereon from N ovem• 
ber 9, 1933. Notes numbers .11095 to 11099, both inclusive, 
being for the sum of Two Hundred and Fifty Dollars 
($250.00) each, and notes numbers 11100 to 11105, both in-
cJusive, being for the sum of Five Hundred Dollars ($500.00) 
each; amounting in aggregate to Forty-two Hund:r;ed an~ 
Fifty Dollars ($4,250.00). 
One (1) note of T. J. ~Iollie I-:Iolc for the sum of Two Hun-
dred Dollars ($200.00), dated June 9, 1928, due 
page 65 ~ June 9, 1933, nun1bered 11986, with interest thereon 
fron1 Decen1ber 9, 1932. 
One (1) note of Thomas 1\L Davis for the sum of One 
Thousand Dollars ($1,000.00), dated August 6, 1928, due Au-
gust 6, 1931, numbered 12118, with interest thereon from 
February 6, 1931. 
Four (4) notes of S. W. Rite, dated October 17, 1928, due 
October 17, 1933, numbered serially from 12305 to 12308, both 
inclusive, with interest thereon from April 17, 1932. Notes 
numbers 12305 and 12306 being for t'he sum of Five Hun-
dred Dollars ($500.00) each, and numbers 12307 and 12308 
being for the sum of One Thousand Dollars ($1,000.00} each, 
amounting in aggregate to Three Thousand Dollars ($3,-
000.00). ' 
Three (3) notes of E. B. Moore for the sum of One Thou-
sand Dollars ($1,000.00) each, dated June 13, 1928, due June 
13, 1933, numbered serially 11977, 11978 and 11983, with in-
terest thereon from ,June 13, 1~31. 
all of which said notes came into the hands of the petition-
ers from the receiver of the Union Trust & Mortgage Com-
;. 
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pany upon the substitution of the First National Bank & · 
Trust Company as administrator and co-trustee of the estate 
of G. T. Partridge, deceased, in the place and stead of the 
Union Trust & Mortgage Company, executor of the said es-
tate. . 
And it further appearing to the court on the statement of 
counsel at the bar of the court that the parties hereto, sub-
ject to the approval of the court, ha~e agreed upon a settle-
ment of the matters in controversy in this suit on the basis 
of the payment to the administrator and executor as afore-
said of the estate of G. T. Partridge, by the re-
page 66 ~ ceiver of the Union Trust & Mortgage Company of 
one-half of any loss suffered by the estate of G. T. 
Partridge, as and ·when such loss shall be determined, by 
reason of its ownership of the said notes, and the court be-
ing of the opinion that said compr9mise settlement is fair, 
just and equitable, it is accordingly ADJUDGED, ORDERED 
and DECRE;ED that said settlement be, and the same is, 
.her'eby confirmed, but without. passing on ail.y of the ques-
tions of law involved in this suit, and the receiver of the 
Union Trust & Mortgage Company is hereby decreed to be 
indebted to the said administrator and executor of the es-
tate of G. T. Partridge, as and when the same shall have been 
ascertained, in a s~ equal to 507'o of all loss sustained by 
the estate of G. T. Partridge, by· reason of its ownership .of 
the aforesaid notes. , 
It is further adjudged, orde·r and decreed that the said ad~ 
ministrator and executor of the estate of G. T. Partridge 
shall proceed as rapidly as. possible to realize on said notes 
and in the liquidation, sa.le and/or collection of the said 
notes, and in the sale of the properties securing the same, 
that the said administrator and executor of the estate of 
G. T. Partridge shall agree with the receiver of the Union 
Trust & Mortgage Company as to the liquidation, sale andjor 
collection of the said notes, and the sale of said properties, 
and in the absence of agreement such matters shall be sub-
mitted to this court for further consideration. 
page 67 }- And it is further .~dju~ged, ordered and decreed 
· that the claim of· the administrator and executor 
as aforesaid of the estate of G. T. Partridge against the re-
ceiver of the Union Trust & Mortgag·e Company, by virtue 
of this decree, be, and the same is, hereby made a preferred 
claim against all of the assets in the hands of the said re-
ceiver of the Union Trust & Mortgage Company. 
And it is further adjudged, ordered and decreed that the 
petitioners and the receiver of the Union Trust & Mortgage 
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Company do each pay one~half of the costs of these pro-
ceedings. 
A Copy-Teste : 
ROBERT G. BASS, Clerk. 
Entered: Chancery Order Book, Vol. 16, Page 32. 
page 68 ~ Virginia : 
In:-. the Hustings Court of the City of Petersburg, March 
15t 1934. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
In the Matter of Estate of G. T. Partridge. 
DECREE. 
This day this cause came on to be further heard on the 
papers formerly read and on the motion of Wm. Earle White 
and Phillip Freeman, attorneys for the petitioners, that they 
be allowed a reasonable fee for their services in prosecuting 
this suit, and on the motion of Oliver A. Pollard, attorney 
for the receiver of Union Trust & Mortgage Company, that 
he be allowed a rea~onable fee for his services in defending 
this suit, and was argued by counsel. 
UPON CON.SIDERATION WHEREOF, the court doth 
adjudge, order and decree that W. A. Bond, Receiver of the· 
First National Bank & Trust Company, and the Bank of 
Waverly, administrator d. b. n., c. t. a., and executor, re-
spectively, of the Estate of G. T. Partridge, deceased, and 
co-trustees under the last will and testament of the said G. T. 
Partridge, do pay to the said Wm. Earle White and Phillip 
Freeman, as a part of the costs of the administration of the 
said estate, the sum of $900.00, which the court doth decree 
is a reasonable fee for their services in this suit. 
And the court doth further adjudge, order and 
page 69 ~ decree that B. C. Syme, Receiver of the Union 
Trust & Mortgage Company, do pay to Oliver A. 
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Pollard the sum of $450.00, which the court doth decree is a 
reasonable fee for his services in defending this suit. 
A Copy-Teste : 
ROBER·T G. BASS, Clerk. 
Entered: Chancery Order Book, Vol. 16, Page 40. 
page 70 ~ Virginia: 
In the Hustings Court of the City of Petersburg, March 
26, 1934. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
In the Matter of Estate of G. T. Partridge. 
DECREE. 
This day this cause came on to be again heard on the pa-
pers formerly read and on the motion of W,. A. Bond, re-
ceiver of First National Bank & Trust Company of Peters-
burg, and as such, administrator d. b. n~, c. t. a. of the estate 
of George T. Partridge, deceased; that Bernard C. Syme, 
receiver of the Union Trust & Mortgage Company be di-
rected to pay to him one-half of the loss now ascertained to 
have been sustained by the estate of George T. Partridge, 
deceased, by reason of its ownership of a certain note made 
by T. J. Hole and Mollie Hole, dated January 9, 1928, due 
January 9, 1933, serial # 11986, for the principal amount of 
Two Hundred Dollars ($200.00), in accordance with a cer-
tain decree heretofore entered in this matter in this cause 
on the 7th day of ·March, 1934. 
UPON CONSIDERATION WHEREOF, it appearing to 
the court that the property conveyed under the deed of trust 
securing the said note has been sold by Bernard C. Syme, 
receiver of the Union Trust & Mortgage Company, Trustee 
in the said deed of trust, and that the said trustee has paid 
over to the said W. A. Bond, receiver, the sum of 
page 71 ~ Ninety Dollars and Five Cents ( $90.05) as· the dis-
tributive share of the said estate of the proceeds 
of the said sale : · 
· .And it further appearing to the court that the said note, 
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with interest thereon from December 9, 1932, to date, amounts 
to the sum of Two Hundred Fifteen Dollars and Fifty Cents 
($215.50), and that the balance due the said estate on ac-
count of the said note is One Hundred Twenty-five Dollars 
and Forty-five Cents ($125.45), the court doth adjudge, or-
der and decree that the said Bernard C. Sym.e, receiver of 
the Union Trust & Mortgage Company, do pay to the said 
W. A .. Bond, receiver of the First National Bank & Trust 
·Company of Petersburg, and as such administrator d. b. n., 
c. t. a., of the estate of George T. Partridge, deceased, the 
sum of Sixty-two Dollars and Seventy-two Gents ($62.72), 
being one-half of the loss incurred by the said estate by rea-
son of the ownership of the said note of .T. J. Hole and Mol-
lie Hole, which said paYJnent is made pursuant to the decree 
hereinbefore referred to. 
A Copy-Teste: 
ROBERT G. BASS, Clerk. 
Entered: Chancery Order Book, Vol. 16, Page 49. 
page 72 } Virginia: 
In the Hustings Court of the City of Petersburg, August 
2, 1934. 
State Corporation Commission 
v. 
Union Trust & Mortgage Company. 
In the Matter of the Estate of G. T. Partridge. 
DECREE. 
This day this cause came on to be again heard on the pa-
pers formerly read and on the motion of W. A. Bond, re-
ceiver of First National Bank & Trust Company of Peters-
burg, and as such, administrator d. b. n., c. t. a. of the estate 
of George T. Partridge, deceased; that Bernard C. Syme, 
receiver of the Union Trust & Mortgage Company be directed 
to pay to him one-half of the loss now ascertained to have 
been sustained by the estate of George T. Partridge, de-
ceased, by reason of its ownership of a certain note made by 
Thomas M. Davis, dated August 6, 1928, due August 6, 1931, 
serial #12118, for the principal sum of One Thousand Dol-
lars ($1,000.00), upon which interest is due from February 
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6, 1931, in accordance with a certain decree heretofore entered 
in this matter in this cause on the 7th day of March, 1934. 
UP·ON CONSIDERATION WHEREOF, it appeari~g to 
the court that the property conveyed under the deed of trust 
securing the said note has been sold by Bernard C. Synie, re-
ceiver of the Union Trust & Mortgage Company, 
page 73 ~ Trustee, in the said deed of trust, and that the said 
trustee has paid over to the said W. A. Bond, re .. 
ceiver, the sum of Two Hundred Fourteen Dollars and 
Eighty-three Cents ($214.83) as the distributive share of the 
said estate of the proceeds of the said sale. 
And it further appearing to the court that the said note, 
with interest thereon from February 6, 1931, amounts to the 
sum of Twelve Hundred and Fiv:e Dollars ($1,205.00), and 
that the balance due the said estate on account of the said 
note is Nine Hundred Ninety Dollars and Seventeen Cents 
($990.17), the court doth adjudge, order and decree that the 
said Bernard C. Syme, receivet of the Union Trust & Mort-
gage Company, do pay to the said W .. A. Bond, receiver of 
the First National Bank & Trust Company of Petersburg, 
and as such administrator d. b. n.; c. t. a., of the estate of 
George T. Partridge, deceased, the sum of Four Hundred 
Ninety-five Dollars and Eight Cents ($495.08) being one-half 
of the loss incurred by the said estat-e by reason of the own.:. 
ership of the said note of Thomas M. Davis, which said pay-
ment is made pursuant to the decree hereinbefore referred 
to. 
A Copy-Teste: 
ROBERT G. BASS, Clerk. 
Entered: Chancery Order Book, Vol. 16, Page 177 
page 74 ~ HARVIE FLEETWOOD, 
a witness called to the witness stand by counsel 
for the defendant, first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Arnold: 
Q. You are President of the Bank of Waverly! 
A. Yes, sir. 
Q. You were President of the Bank of Waverly and one 
of its officers at the time of Mr. Partridge's death, were you 
not? 
48 Supreme Court of Appeals of Virginia. 
A. Yes, sir. 
Q. The Bank of Waverly took charge of this estate after 
his death along with the Union Trust and Mortgage Com-
pany of Petersburg Y 
A. Yes, sir. 
Q. Insofar as the estate of Mr. G. T. Partridge was con-
cerned and was handled from its inception, and also the trus-
tee acc~unts, is it not a fact that the Union Trust and Mort-
gage Company as long as it was a going concerned handled 
all · of the details ? 
A. That is right. 
Q. Now the same thing is true with reference to the Vir-
ginia National Bank when it succeeded the Union Trust and 
Mortgage Company Y 
page 75 } A. Yes, sir. 
Q. And the same thing is true also insofar as 
the First National Bank and Trust Company is concernedY 
A. Yes. 
Q. They succeeded the Virginia National Bank Y 
A.. That is right. . . 
Q. Now, this petition that you have just heard discussed 
and read here was filed in the Hustings Court of the City of 
Petersburg, Virginia, in 1934, after Mr. W. Hal Payne had 
been appointed conserv~tor. Are you in a position to say 
whether or not the Bank of Waverly ever knew anything 
about that petition, or the proceedings had thereon Y 
· A. Never knew anything about it. 
Q. Was any process of any kind ever served on the Bank 
of Waverly with reference to it? 
A. No, sir. . 
Q. Did the Bank of Waverly authorize anybody in connec-
tion with the trust estate to represent the Bank of Waverly 
in filing any such petition T 
A.. No, sir. 
Q. When was the first time that anybody in connection with 
the Bank of Waverly ever knew anything about the matters 
· and things referred to in this petition and the de-
page 76 ~ creef 
A. I had an intimation of it, I think it was along 
about the Spring of this year. 
Q. Isn't it a fact that the first time you or anybody con-
nected with the Bank of Waverly ever heard of it 'vas on 
an occasion of your visit to the office of -the First and Mer-
chants National Bank in Richmond after Judge Peterson had 
removed the Bank of Waverly and the First National Bank 
and Trust Company as trustees in this caseY 
A.. That is true. 
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Q. So that was after the Bank of Wav~rly had been re-
moved as a trustee! 
A. After we had been removed. 
Q. What was the occasion for your visit to the First and 
Merchants National Bank at that time f Wasn't it for the 
purpose. of getting the First and J\'Ierchants National ~ank 
to turn back to the Bank of Waverly a certificate of deposit 
that was had in connection with the Armour & Company 
~~' . 
A; That is true; 
Q. Now on that visit up there that day Mr. Purcell, I be-
lieve, the Trust Officer, mentioned for the first time the de-
cree in this proceeding, isn't that a fa.ct 7 
A. That is right. 
page 77 ~ Q. At that time the Bank of Waverly was really 
a closed concern; wasn't it? 
A. Yes, sir; they were hi liquidation. 
Q. That was after the Bank Holiday? 
A. Yes; sir. , 
Q. As a matter of fact, the Bank of Waverly never has 
opened,. but a new bank wa~ organized and took o~er the af-
fairs of the Bank of Waverly' 
A-. Didn't take over the trust business. 
Q. I understand that. Now, have you ever said_ anything 
to anybody connected with the First National Bank and 
Trust Company of Petersburg since that time concerning 
the fact that the Bank of W a'Verly never had any knowledge 
of this proceeding t 
A. Yes. 
Q. Whom did you tallt with 1 
A. Mr. Charles E. Plummer, President. 
Q. Ever mention it to Mr. Payne t 
A. Never have ; rio, sir. 
Q. What did Mr. Plummer tell you? 
A. Told me if Mr. Payne did it, he kriew nothing about it. 
Q. Whdt position did Mi·. Pluin~er oooupy with reference 
to the First National Bank and Trust Company in Peters~ 
burg¥ 
A. President. 
page 78} CROSS EXAJ\fiNATION. 
By Mr. PattriflgEd . 
Q~ G. T. Partridg-e, my father, died .October, 1926, isn 'f 
that correct Y 
.A. Well, I don't recall about that. 
Q. Yon -ad·n 't recall Y 
/ 
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A. It wa·s about that time. 
Q. It is a fact his will, among other things, appointed the 
Bank of Waverly as Trustee, testamentary trustee, didn't itY 
A. AI; co-trustee. 
Q. And the Bank of Waverly continued to act as co-trustee 
until May 17, 1935. 
A. Until it was turned over to the First and Merchants of 
Richmond. · 
Q. Do you recall when this decree here was entered Y 
A. In the Petersburg case 1 I never knew anything about 
~ . 
Mr. Partridge: The decree of course will show that date 
on it. 
Mr. Allen: Yes, it will show the date. 
The Court : When was it entered? 
Mr. Partri~ge: March 9, 1934. 
Q. After the Bank of Waverly qualified as trustee who was 
its co-trustee,-first co-trustee? 
A. Union Trust and Mortgage Company. 
page 79 ~ Q. After the Union Trust and Mortgage Com-
pany went into the hands of receivers was any co-
trustee appointed in their place and stead f 
A. Virginia National Bank. 
Q.· After the Virginia National Bank was any co-trustee: 
appointed Y · 
A. I am not sure whether they had another or not, but the 
Virginia National Bank was merged with the First and Mer-
chants,-! mean the First National Bank and Trust Com-
pany, not- . 
Q. The Virginia National Bank ·was co-trustee along with 
the Bank of Waverly, Mr. Payne trust officer, W. Hal Payne? 
A. Yes, sir. 
Q. .After the merging of the Virginia N ational,-or the N a-
tiona! Bank of Petersburg into the First National Bank of 
Petersburg, did Mr. Payne continue as trust officer of that 
bank? 
A. Yes. 
Q. Have you seen that decree? Have you examined itf 
A. No, sir. 
Q. Do you know who the attorneys were in that causeY 
A. Yon asked me if I examined it,-I kind of glanced at 
it this morning. I heard who the attorneys were. 
page 80 ~ Q. Who were the attomeys as shown on that 
paperY 
A. Well, I don't know about that paper, but I heard Earl 
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White and Freeman,-a fellow Freeman, Philip Freeman. 
Q. When you settled your accounts after being remov:ed 
by this Court here had any payments been made into the trust 
estate by reason of this decree? 
A. Not that 1 know of. 
Q. Not as you recall Y 
A. No. 
RE-DIRECT EXAMINATION. 
By Mr. Arnold: . 
Q. I think I asked you whether the Bank of Waverly au-
thorized any attorney to act for them in this proceeding, and 
you said they did not,-in the Petersburg caseY 1 
A. We haven't authorized anybody. 
By the Court: 
Q. Mr. Fleetwood, you stated in answer to a question by 
Col. Arnold that you left the details of the trust to be man-
. aged by the Union Trust and Mortgage Company. What 
·did the Bank of Waverly ever have to do with itY Did or 
did tl:tey not remit the whole administration of th~s trust to 
the co-trustee Y 
page 81 ~ · A. No, sir. I understood that he meant by the 
details, the actual bookkeeping. ·Mr. West and 
myself were on our trust committee, and we would go u~ 
monthly and examine what had been done. 
· Q. That was your practice T · 
A. Yes, sir. We did not do any of the actual detailed book-
keeping, but we examined and ·questioned and talked with 
their trust committee. Thev ·also had a trust committee. 
Q. Did the Bank of Waverly take any active part in the 
administration of this trustY 
A. Yes, sir. 
Q. In what wayY 
A. Well, when we sold some property we went out and 
viewed it,-had our trust committee to view it. 
Q. I mean in regard to investments! 
A. They selected all but two, I think. 
Q. You left that to them to do? 
A. Yes, sir, and we questioned them and approved it. 
Q. You went over to Petersburg periodically to see what 
had been done? 
A. Yes, sir. 
Q. But left it to their discretion? 
A. Yes, sir. 
page 82 ~ Q. Td ~ay -what irtvestme~ts were to be made, 
. arid how they were to be made Y 
A.; WellJ upon one oooasion w~ did view some· property; 
and Mr. West and I decided we knew nothing abtlut it, and 
we--
Q.._ What I meant to ask you was, whether or .not the Bank 
of Waverly didn't rely upon the discretion of the tJ nion 
Trust and Mortgage Company in the administration of the 
trusts, in the selectithi of investments, etc; 1 
A. Yes, sir; .because they knew the values of the Peters-
burg properties better than we did. 
Q.· .~nd·:rt:Ju went up periodically to see wliat had been dotieT 
A. Yes; sir; 
Q. And how the balances stdod Y 
A. Yes, sir. 
Q. But so far as the active administration of the trust 
was concerned you referred that to the discretion of your 
co:. trustee Y 
:A; Yes, sib . . 
~; Through the Union Trust alid Mortgage Company¥ 
A; Yes, . sir~ 
Q. Virgirlia Na tidnal Bank f 
A. Yes, sir. 
Q. Aiid the First N atiohal Banlt of Petersburg f 
A. Yes, sir. 
page 83 ~ By Mr. Allen: . 
I 
Q. Mr. Fleetwood, I suppose the reason for ~hat 
was they had large trust departhlerlts aild were better 
eqUipped in lt way than you in the small Bank of Waverly; 
and tlie property mostly was in. Petersburg, too? 
A. Yes; sir. We started out, :1\It. Allen, by trying to keep 
a record, trying to keep with thtnh. But that didn't la.St long 
because we found that both of us couldn't keep the detailed. 
books. And then we felt that they were well equipped to 
ha.ndl~ this. · 
Q. The trust officers of those respective banks were men 
of high reputation and standing in banking circles, wereh't 
they? 
A. Yes, sir ; experienced ihen~ 
Q. Had the confidence of the people T 
A; Yes, sir; ... 
Q. Before you made that arrangement to leave the matter 
to the Petersburg banks to the extent that you have testified, 
did you ever discuss with ahy reputable bankers hi other 
places as to whether that would be a wise thing to do~ 
A. Yes, sir. 
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Q. What bankers did you discuss it withY 
A. First and Merchants, Richmond. 
page 84 ~ Q. Did they adVise for or against itY 
A. They said that the actual details are usually 
kept in one bank,--that is, bookkeeping work. Then we im-
mediately closed out our books as far as we had gone andre-
lied on them. 
By the Court: 
Q. Do you remember whether or not you, or the Bank of 
Waverly, ever made any investment in this trust fundY 
A. We made one. 
Q. What was that, if you remember 1 
A.. I am just trying to recall the name. 
Q. ·Where was it Y • 
A. It was over here in Sussex, a very small farm. I think 
it was four hundred dollars on it. 
Q. That was pending the co-trusteeship of what bank Y 
A. I think that was with the Union Trust and Mortgage. 
Q. Do you know whether the Union Trust and Mortgage 
Company brought any action at law, or suit, to enforce any 
of the claims which are held against parties on behalf of the 
trustY 
A. Any action at allY 
Q. In the joint name of Union Trust and Mortgage Com:. 
pany as trustee, or any of the other co-trustees Y 
A. No, sir, except one instance. When the Union Bank 
and Trust Company failed there was some money 
page 85 ~ there; we had to bring a suit to establish our claim 
as a preferred claim. We brought that suit to-
gether. That w~ the only legal step we ever took, I think. 
Q. Did they bring it, or you bring it 1 
A. We both brought. it together. We had our attorneys, 
and they had theirs. 
By Mr. ·Arnold: 
Q. At the time the Bank of Waverly never held any of the. 
monies on the estate except probably a couple of thousand 
dollars which you spoke of as on the trust f 
A. There was one certificate of deposit we had, and they 
left it with us for several years, and we secured that by 
putting up this bond,-Armour and Company bonds. 
Q. When the Union Trust and Mortgage Company failed, 
then, it had all of the securities of all of the Partridg·e es-
tateY 
A. All of them. 
Q. Monies and securities Y 
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A. Yes. 
Q. There was some question as to whether or not the trust 
funds at that time were to be preferred, was it not 7 
A. Yes. 
Q. That was the time ]\ifr. George Brown; a former counsel 
for the Virginia Bankers Association, and myself represented 
the Bank of Waverly in establishing a preferred 
page 86 ~ claim and getting· the matter cleared up with the 
Union Trust and ~{ortgage Company, was it not? 
A. Well, I am not sure whether you represented the Bank 
of Waverly or both. I rather think you represented both 
banks. 
Q. No, Mr. Bohannon, as I recall, represented the Union 
Trust and Mortgage Company and raised the question as to 
the funds in the Trust Department of the estate being pre-
ferred or otherwise. Judge Mullen, as I recall, wrote a 
· written opinion. Now, the Bank of Waverly at that time 
employed the firm of A. Lee Rawlins & Company in Norfolk 
to go to Petersburg and make an audit on this matter? 
A. Yes, sir. 
Q. And a suit was brought? 
A. Yes, sir. 
Q. That suit terminated satisfactorily to the Bank of W a-
verly, and the Bank of Waverly and the Virginia National 
Bank, which was its executor, got the preferred claims and 
it was no loss to the Partridge trust in any way, shape or 
form? 
A. No, sir. 
Q. It is a fact that the Bank of Waverly, outside of the 
Partridge estate, paid all the expenses of that liti-
page 87 ~ gation f 
A. I am not sure about that. 
RE-CROSS EXAMINATION. 
By Mr. Partridge : 
Q. As a matter of fact, the Bank of Waverly advertised 
its Trust Department, didn't it, Mr. Fleetwood, and solicited 
accounts under the promise they would faithfully discharge 
such matters as was entrusted to them in a fiduciary ca-
pacity? 
A. We mn.y have. I expect we did. It has been a long 
time ago. 
Mr. Partridge: I move to strike out those questions and 
answers on the ground they are not !elevant to the issue here 
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today. He can't repudiate this petition and claim under it, 
too. 
Mr . .Allen: Let me ask him a question or two_ 
By J\.Ir. Allen : 
Q. Who has always represented the Bank of Waverly as 
its counsel Y 
A. Mr. Arnold. 
Q. R. W. ArnoldY 
A. Yes, sir. 
Q. I notice the names of White & Temple and Philip Free-
man, Petersburg lawyers, appear to be signed to 
page 88 ~ this peittion in the Petersburg· proceedings which 
have been referred to. Did the Bank of Waverly 
authorize either of these gentlemen.'to proceed in the name of 
the Bank of Waverly f 
A. ~o, sir. · 
Witness stood aside. 
page 89} The Court: Is that all the evidence? 
Mr . .Allen: Yes, sir; that is all the evidence. 
Stenographer's Note: (At this point a lengthy discussion 
was had.) 
Mr. Allen: If Your Honor, please. ·This hearing today 
was set for trial con·siderably in advance, all parties had 
notice on the 8th day of September that this case was set 
down to be heard on this plea; a copy of this plea was mailed 
to counsel for the plaintiff on the 15th day of October. Coun-
sel then knew exactly what the defense was going to be,-
that we were going to claim that the payment of that $2,-
564.73 by the receiver of the Union Trust and Mortgage Com-
pany, or its successor, operated as a discharge of this de-
fendant. 
We have come at a distance and at an expense here to try 
this case. We don't think, sir, that it is fair to the defend-
ant in the midst of this case to adjourn it over to give the 
plaintiff an opportunity to mend his hold. And we object 
upon the further ground that even if you assume that the 
petition referred to was filed with the knowledge, consent and 
authority of the Bank of Waverly, the petition is directed 
solely against the Union Trust and Mortgage Company, and 
the petition -charges the Union Trust and Mort-
page 90 ~ gage Company with sole and entire responsibility 
for the alleged wrongs complained of and the in .. 
St5 Supreme Court. of Appeals of Virginia. 
juries or losses growing from those wrongs. It is nowhere 
intimated in the petition. that any culpability or wrong-doing 
was attached to the Bank of Waverly . 
. There was an answer to the petition by the Union Trust 
and :1\{ortgage Company--
The Court: It couldn't have done that, could it Y 
Mr. Allen: Yes, sir; it could have. There was an answer 
to the petition by the Union Trust and Mortgage Company, 
it was long after the petition was filed, aft_er the pleadings. 
were made up~ that negotiations were had which led to the 
settlement. Now there is not a scintilla of evidence in the 
record itself that the Bank of Waverly was consulted in 
reference to the settlement. ·And if it was and if it knew 
about it and consented to it, there is not a scintilla of evi-
dence in ·the record, or elsewhere in the case, to the effect 
that there was an intimation there should be any reserva-
tion to go against the Bank of 'V'averly. As I have shown 
from the law here, there might have been a special reserva-
tion and it- would be ineffective, but the record does not show 
any attempt at one. There isn't the slightest intimation. If 
you bring counsel here and counsel testify to the 
page 91 ~· effect that they understood through the Peters-
burg bank,-that is the Union Trust and Mortgage 
Company and its successors, the First National Bank and 
Trust Company of Petersburg,-even if counsel understood 
from relationship of counsel with that bank that they were 
authorized to appear for the Bank of Waverly it can't alter 
the situation. And if they were authorized to appear for the 
Bank of Waverly it can't alter the situation because the Bank 
of Waverly isn't accepting anything. The decrees them-
selves direct that the money be paid to the First National 
Bank and Trust Company of Petersburg, and the decrees 
themselves show that is where the money 'vent, and subse-
quently to the present trustees. 
The Court: Let me see your plea there, Mr. Arnold. 
Mr. Partridge: The plea of release tendered here by the 
defendant never put me on any notice whatsoever. They 
disclaimed authority of William Earl White and Philip Free.:. 
man and I was unprepared to repel that attack. · 
The Court: The Court observes here in looking at the plea 
that it recites merely 'that the plaintiffs received and accepted 
from the Union Trust and Mortgage Company and its re-
. ceiver the sum of-(Reading plea). The assumption by im-
plication is that the proceedings in which that money was 
paid, whatever they were, I don't know, was a valid trans-
action. 
Mr. Allen: Suppose it was. 
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page 92 r The Court: If it was a valid transaction you 
go back to this petition becalJ.se it was done in 
pursuance of this petition, and I don't think under the au-. 
thorities of 0. dl; 0. Railway against Ryson (9 Va.) that you 
can occupy inconsistent positions in the court of s·ame pro-
ceedings. It is either a claim under or against,-you can't 
do both. So it does go back to the proposition as to whether 
or not in the first instance the proceedings were unauthorized. 
Nobody could read that plea and gain from it the slightest 
intimation that the. action of Philip Freeman and White & 
Temple was unauthorized. I am going to have some evi-
dence on that point. 
Mr. Allen: I would like to call Your Honor's attention 
to this consideration; Suppose we assume for the sake of 
argument that the proceedings were all regular and valid; they 
did accept the money. 
The Court: I am coming to that now. 
Mr. Arnold: We just raise this question here simply to 
let the Court know the facts in this case. Our position, as 
Mr. Allen has well stated to Your Honor- (The matter 
was argued by Mr. Arnold.) 
The Court: The Court accepts any statement that you and 
Mr. Fleetwood made without reservation. I am thoroughly 
· satisfied of every statement you have made. 
page 93 r Mr. Arnold : After this notice of motion was 
filed by Mr. Partridge I had occasion to write 
Mr. Freeman and ask him the question. He wrote to me. 
I later saw Phil Freeman and Phil said, "Why, it never oc-
curred to me that we didn't have authority to represent the 
Bank of Waverly". I said, "Well, Phil, where· did you 
get it 7 '' He said, ''Hal Payne told us· and we assumed Hal 
Payne was working in connection with the Bank of Waverly 
and had authority to represent you both". 
The Court: I can very well understand that. 
Mr. Arnold: And Earle White told me about the same 
thing. 1 wouldn't have Your I-Ionor think as· a member of 
this Bar I would cast any reflection on Earle White and 
Phil Freeman, because I wouldn't do any such thing. So 
we honestly contend to Your Honor that our position in. 
this case is ; that here is a liability that is joint and several 
between the Union Trust and Mortgage Company and the 
Bank of Waverly.; and one of the parties there have been 
sued; that a compromise settle;r:nent has been approved by 
Judge Wilson in Petersburg, the money has been paid, and our 
contention is purely and simply that that compromise settle-
ment and the. acceptance of ·that money discharges us as a 
tort-feasor.·. And it looks to me, if Your Honor please, like 
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it comes right down to the question of whether they are dis-
charged by that settlement, or whether they ar~ 
. page 94 ~ not discharged by it. (The matter was argued 
by Mr. Arnold, and following that a general dis-
cussion ensued.) · 
Stenographer's Note: (At this point the hearing was ad-
journed by the Court to November 16, 1936, at 11 :00 A. M. 
so that it may be further enlightened as to whether or not 
the Bank of Waverly authorized Petersburg counsel, as stated 
above, to include and represent them in proceedings brought 
· at an earlier date, in which proceeding they were named as 
party petitioners and as being represented by counsel.) 
This marks the end of the proceedings herein on the 22nd 
day of October, 1936. 
M. R. PETERSON, Judge. 
page 95 ~ Virginia : 
In the Circuit Court of Sussex County. 
November 16, 1936, 11:00 A.M. 
Met pursuant to adjournment. 
Appearances: (Same as on former sitting.) 
page 96 ~ Mr. Partridge: If Your Honor, please: I sum-
moned 1\tirs. Partridge here at the suggestion of the 
Court. I also have here Mr. Plump~er and Mr. Payne here 
this morning. I thought you wanted to ascertain some mat-
ters, but I don't care to have it go in the record. 
The Court: Yon don't care to put them on Y 
Mr. Partridge: I am not making any contest about that 
decree. 
The Court : You needn't put on any evidence if you don't 
want to. 
Mr. Allen: Your Honor understands, of course, we con-
sidered as a matter of law the case was closed at the last 
time because all parties were duly notified to be here. 
The Court: It is not closed until the Court stops hearing 
evidence. 
Mr. Allen: And we objected and excepted to the continuance 
of the case to enable Mr. Partridge to bring these witnesses 
here. Now, we certainly don't want to put those witnesses 
I 
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on. We are not interested in what they are going to testify 
about. The record for our purpose is sufficiently made up. 
The Court: I am not going to compel you to., 
Mr. Allen: If Mr. Partridge wants to call them it is all 
right with us. · · · · · · 
page 97 ~ The Court: All right, so the matter stands. I 
said I would like to hear from Mr. Freeman and 
White. 
Mr. Partridge: I have a letter addressed to Your Honor, 
Sir. 
The Court: And it was understood you all would take the 
letters instead of the witnesses Y 
Mr. Partridge: That is correct. 
Mr. Allen: If Mr. Partridge offers the letter we are not 
going to object to it on the ground it is in that form, but 
we, of course, object to any further evidence on the same 
grounds that we have heretofore objected, and we are ex-
c.epting upon those grounds. 
The Court: (After looking at letter) All right. File this. 
Mr. Allen: Who is filing that, or offering that, Your 
Honor? 
The Court: Who is offering it? 
Mr. Partridge: I am not offering any evidence that in any 
wise attempts to attack the validity of that decree in Peters-
burg. 
The Court : All right. 
Mr. Allen: Is that filed, Your Honor! 
The Court: No. It is not my case. 
Mr. Partridge: I would like to call Mr. Bragg. 
page 98 ~ Before· examining the witness Bragg, Counsel 
for the plaintiff, to maintain the issue on its part, 
introduced a certified copy of the ''Account Current'' of First 
National Bank and Trust Company of Petersburg, Virginia, 
and Bank of Waverly, Virginia, Trustees for Johnetta B. 
Partridge under the will of the Late Geo. T. Partridge, de-
ceased,· as stated and settled, before Thos. H. Howerton, 
Commissioner of Accounts of the Circuit Court of Sussex 
County, :Virginia, and confirmed by the Court on December 27, 
19~5, to-wit: · 
page 99 ~ STATEMENT OF ACCOUNT FIRST NA-
TIONAL BANK AND TRUST COMPANY OF 
PETERSBURG, VIRGINIA, AND THE BANK OF 
WAVERLY, VIRGINIA, TRUSTEES FOR JOHNETTA 
B. PARTRIDGE UNDER THE WILL OF THE LATE 
GEORGE T. PARTRIDGE, DECEASED. 
\1 ' 
60 Supreme Court of Appeals of Virginia. 
Date of Qualification-June 7, 1920. 
Circuit Court of Sussex County. 
Sub-Trustee with Bank of Waverly, Va. 
Income Receipts. 
1934. 
Feby. 15, Balance from last statement of Commis-
sioner of Accounts 
21, Accrued Interest from Florence E. 
Thomas 
21, Interest from J. E. Wiley 
Mch. 17, Interest from Die.t·rict Bond 
23, Interest from 3% Treas. of U.S. Bonds 
23, Interest from H. Wice 
April . 3, Interest from Harvey S. Martin 
4, Interest from J. F. Folson 
9, Rent from G. E. Matthews to apply as-in-
terest on S. W. Hite Bond 
17, Accrued Interest from H. S. Martin 
19, Interest from Watson Realty Company 
Inc., 3-1-33 to 3-1-34 
30, Interest from Marie Louise James 
30, Interest from W. G. Robertson 10-29-33 
to 4-28-34 
May 3, Interest from D. P. Aldridge to 5-1-34 
4, Interest from G. S.. Laushey on Bond 
Elva Simmons 11-9-33-to-5-9-34 
11, Rent from C. E. Matthews to apply as In-
terest on S. W. Hite bonds 
21, Accrued Interest on J. F. Folson Bond 
June ·1, Interest from Virginia Ramey Tucker 
8, Interest from Nolting First Mtg. Corp .. 
Series N. B. Y. 6-1-32 to 12-1-32 
18, Rent from G~ E. Matthews to apply on · 
S. W. Hite Bond 
19, Interest from 3-1/8% Treas. U.S. Bond 
July 5, Interest from Nolting First Mtg. Corp. 
Series N. B. K. 6-1-33 to 6-1-34 
16, Rent from G. E. Matthews to apply as 
Interest on S. W. Rite Bond ,. 
16, Interest from Petersburg Hospital Inc. 
Bond 
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27, Interest from Nolting First Mtg. Corp. 
Series NCD 6-1-33 to 6-1-34 60.00 
Aug. 11, Rent from G. E. Matthews to apply as 
Int. on S. W. Rite Bond 17.08 
page 100 ~ Sept. 11, Int. from J. 1{. Fletcher Bond 35.30 
12, Rent from G. E. Matthews to apply 
as Int. on S. W. Hite Bonds· 17.08 
12, Int. from Citizens National Bank-Sav-
ings Account 7.50 
24, Int. from H. Wice to 7-17-34 90.00 
Oct. 18, Rent from G. E. Matthews to apply as 
Int. on S. W. Hite Bond 9.88 
Nov. 14, Int. from Benj. H. Wilson Bond 19.28 
14, Int. from 3% Treas. U. S. Bond to 
9-15-34 45.00 
14, Int. from 3% Home Owners' Loan Bonds 
to 11-1-34 37.50 
19, Int. from D.P. Aldridge bond to 11-1-34 3.00 
28, ·Int. from Nolting First Mtg. Corp. 
Series N. B. Y. 12-1032 to 6-1-33 3.00 
Dec. 3, Int. from Annie L. Fittz Bonds 108.52 
3, Int. from C. S. Lanshey on bonds ;Elva 
Simmons to 11-9-34 127.50 
6, Int. from Virginia Ramey Tucker to 
12-1-34 21.00 
6, Int. from W. G. Robertson to 10-28-34 45.00 
8, Int. from Nolting 1st. Mtg. Corp. Series 
NCD 6-1-34-12-1-34 30.00 
8, Int. from Nolting 1st. Mtg. Corp. Series 
N. B~ K. 6-1-34-12-1-34 · 30.00 
17, Int. from 3-1/8% Treas. of U. S. Bonds 
to 12-15-34 3.12 
31, Int. from I. 0. Inman as part payment on 
$90.00 Int. d:ne 12-28-34 50.00 
1935 
Jany. 18, Int. from Petersburg Hospital to 1-15-34 70.00 
23, Rents from G. E. Matthews, Agt. to apply 
as Int. on S. W. Hite bonds 6.30 
35, Int. from J. E. Wiley Bond 13.17 
Feb. 4, Int. from Home Owners Loan Corp. 
Bonds to 2-1-35 7.53 
16, Int. from The Citizens· National Bank 
Savings acct. to 2-1-35 15.02 
16, Rents from G. E. Matthews, Agt. to 
apply as Int. on S. W. Hite bonds 17.10 
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Me h. 6, Int. from Nolting 1st. Mtg. Corp., Series 
NBY 6-1-33 to 12-1-33 3.00 
12, Rent from G. E. Matthews, Agt. to apply 
as Int. on S. W. Hite bonds 17.10 
22, Int. from H. vVice Bonds to 3-17-35 90.00 
Apr. 5, Interest .from U. S. Treas. Bonds to 
3-15-35 45.00 
16, Rent from G. E. Matthews, Agt, to apply 
as Int. on S. W. Hite bonds 17.10 
May 3, Int. from W. G. Robertson Bonds to 
4-28-35 45.00 
May 4, Int. from Home Owners' Loan 
page 101 ~ Corp. bonds to 5-1-35 37.50 
6, Int. from D. P. Aldridge Bond to 
5-1-35 3.00 
15, Return premium on fire iinstttrances policy 
by vVatt Ins. Agencey on S. W. Hite 
property '2.16 
June 1, Interest from Elva Simmons Bonds 11-9-
34 to 5-9-35 127.50 
2,478.05 
page 102 ~ Income Disbursements. 
1934. 
Fe by. 23, ~{rs. J. B. Partridge, Income 100.00 
1\IIch. 1, Thos. H. Howerton, Commr .. of Accounts 
Checking last account 10.00 
6, Jesse Hargrave, Clerk, Recording last 
Statement 4.00 
22, Mrs. J. B. Partridge, Income 100.00 
Apr. 20, Mrs. J. B. Partridge, Income 100.00 
May 11, Mrs. J. B. Partridge, Income 150.00 
21, W. A. Bond, R-eceiver 2%% Commission 
on receipts $473.10 11.83 
21, Bank of Waverly, 2%%' Commission on 
receipts $473.10 11.82 
June 19, Mrs. J. B. Partridge, Income 100.00 
,July 31, Mrs. J. B. Partridge, Income 450.00 
Sept. 18, Mrs. J. B. Partridge, Income 100.00 
Oct. 27, Mrs. J. B. Partridge, Income 100.00 
Nov. 17, Mrs. J. B. Partridge, Income 100.00 
Dec. 4, W .. 0. Rogers, Treas. 1934 pp taxes 150.14 
22, Johnetta B. Partridge-Income 200.00 









Johnetta B. Partridge-Income 
Johnett.a B. Partridge-Inco~e 
W. A. Bond, Receiver, Int. improperly 
200.00 
100.00 
credited 9-23-33 after date of Bank:ts 
suspension as directed by Comptroller 44.69 
J ohnetta B. Partridge, Income 50.00 
J ohnetta B. Partridge, Income 150.00 
J ohnetta B. Partridge, Income · 100.00 
W. A. Bond Receiver 2%% commission 
on $1,797.14 Receipts 44.93 
Bank of Waverly 2%% commission on 






Cash Income on hand $ 55.71 
page 103 ~ Principal Receipts. · 
1934. 
Fe by. 15, Balance of last statement to Commis-
sioner of accounts· 
21, Bonds Nos. 1394, 1395, 1396-Florence 
E. Thomas 
Mch. 30, Proceeds from sale ·of T. C. Hole Prop-
erty 
30, Recovery from B. C. Syme, Receiver-
% loss on bond of $200.00 
Apr. 17, Bond of Harvey S. Martin Paid 
May 21, Bond of J. F. Tolson Paid 
June 1, Bond of Virginia Ramey Tucker No. 
1209 Paid 
July 20, Bond of Hattie W. Kennedy No. 984---
85-86 Paid 
Aug. 6, Proceeds from Sale T. M. Davis prop 4 
erty 
6, Recovery from B. C. Syme, Receiver 1;2 
of loss on bond T. M. Davis 
1935. 
Fe by. 16, Transferred from the Citizens National 











I Comptroller 1,000.00 
i' 
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May 3, Check from B. C. Syme, Receiver-Sale 
proceeds froni S. W. and Melba M. 
ffite Property 1,512.57 . 
3, Check from B. C. Syme, Receiver, Re-
covery on lh loss from S. W. and 
Melba M. Rite property on $3,000.00 




Apr. 12, Citizens National Bank. Transferred to 
Savings Account 1,000.00 
Aug. 3, Philip Freeman, Attorney, Fees allowed 
by court order 3-1~34 261.00 
3, Wm. Earle. White, Attorney, Fees al-
lowed by court order 3-15-34 261.00 
Total 1,522.00 




Cash principal on hand 











FffiST NATIONAL BANK AND TRUST 
COMPANY, 
Co-Trustee. 
By W. A. BOND, Trust Officer. 
BANK OF WAVERLY, co-Trustee. 
By H. FLEETWOOD, Trust Officer. 
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page 105 ·} FIRST NATIONAL BA-~K AND TRUST COMPANY 
Securities held by this trust for the Estate of George T. Partridge 
for the benefit of Johnetta B. Partridge 
BONDS 
No. Name Maturity Amount 
11095 Elva Simmons Nov. 9, 1932 250.00 
11096 Elva Simmons Nov. 9, 1932 250.00 
11097 Elva Simmons Nov. 9, 1932 250.00 
11098 Elva Simmons Nov. 9, 1932 250.00 
11099 Elva Simmons Nov. 9, 1932 250.00 
11100 Elva Simmons Nov. 9, 1932 000.00 
11101 Elva Simmons Nov. 9, 1932 500.00 
11102 Elva Simmons Nov. 9, 1932 500.00 
11103 Elva Simmons Nov. 9, 1932 500.00 
11104 Elva Simmons Nov. 9, 1932 000.00 
11105 Elva Simmons Nov. 9, 1932 .500.00 
11824 R. E. Vaughan May 23, 1933 400.00 
11737 D.P. Aldridge May 1, 1933 100.00 
11977 E. B. Moore June 13, 1933 1,000.00 
11978 E. B. Moore June 13, 1933 1,000.00 
11983 E. B. Moore June 13, 1933 1,000.00 
10617 W. Q. Robertson Apr. 28, 1932 000.00 
10618 W. G. Robertson Apr. 28, 1932 000.00 
10619 W. G. :Robertson Apr. 28, 1932 000.00 
118 Watson Realty Company Aug. 31, 1934 1,000.00 
853 Henry Wice Mch. 17, 1935 1,000.00 
854 HenryWice Mch. 17, 1935 1,000.00 
855 Henry Wice Mch. 17, 1935 1,000.00 
950 Petersburg Hospital Jul. 15, 1935 500.00 
961 Petersburg Hospital Jul. 15, 1935 1,000.00 
962 Petersburg Hospital Jul. 15, 1935 1,000.00 
963 Petersburg Hospital· Jul. 15, 1935 1,000.00 
964 Petersburg Hospital Jul. 15, 1935 1,000.00 
965 Petersburg Hospital Jul. 15, 1935 1,000.00 
966 Petersburg Hospital Jul. 15, 1935 1,000.00 
955 Petersburg Hospital Jul. 15, 1935 1,000.00 
944 Petersburg Hospital Jul. 15, 1935 500.00 
945 Petersburg Hospital Jul. 15, 1935 500.00 
761 Alice W. Deitrick Jan. 27, 1935 100.00 
938 Petersburg Hospital Jul. 15, 1935 500.00 
1210 Virginia Ramey Tucker Jun. 1, 1934 100.00 
1211 Virginia Ramey Tucker Jun. 1, 1935 100.00 
1212 Virginia Ramey Tucker June 1, 1935 100.00 
1213 Virginia Ramey Tucker June 1, 1936 100.00 
1214 Virginia Ramey Tucker June 1, 1936 100.00 
1215 Virginia Ramey Tucker June I, 1937 100.00 
1216 Virginia Ramey Tucker June I, 1937 100.00 
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No. Namd 
1314 Marie Louise James 
1315 Marie Louise James 
1316 Marie Louise James 
1317 Marie Louise James 
56 Series NCD Nolting First Mortg. Co. 
30 Series NBK Nolting First Co. 
75 Series NBY Nolting First Mortg. Co. 
119759-K 3% Tress. U. S. $1,000.00 
· 11976Q-L 3% Tress. U. S. 81,000.00 
· 108076-F 3%% Treas. U.S. 100.00 
108077-H 8~% 'frena. U.S. 100.00 
AT110143-C 3% Series A Home Owners 
AT126015-E 3% Series A Home Owners 
AT217243 .... C 3% Series A Home Owners 
AT2n244-D 3% Series A Rome Owners 
A't241988-J 3% Series A Home Owners 
AM4S6625-E 3% Series A Home Owners 
486626-F 3% Series A Bome Owners 
T33798Q-L 2~% Series B Home Owners · 
109761-A 3% Tress. U. S. $1000.00 
337982-B 2~% Series 13 Home Owners 
699277-H 2~% Series B Home Owners 
699278-J 2~% Series 13 Home Owners 
189675-E 2~% Series B Home Owners 
NOTES 
Maturity 
Aug. 8, 1935 
Aug. 8, 1935 
Aug. 8, 1935 
Aug. 8, 1936 
June 1, 1937 
June 1, 193'1 













































Name Maturity Amount 
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1.(). Inrnan--BecurPd June 28; 1921 S 1,500.00 
OFFICE OF 
COMMISSIONER OF ACCOUNTS 
Of Sussex County. 
Waverly, Virginia, 
July 15, 1935. 
To the Honorable M. R. Peterson, Judge of the Circuit Court 
for the County of Sussex: 
The First National Bank and Trust Company of' Peters-
burg, Virginia, and the Bank of Waverly, Waverly, :vir-
ginia, Trustee £or Johnetta B. Partridge, under the will of 
the late George T. Partridge, deceased, this day came and filed. 
an account of their transactions of such trustees together 
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with their vouchers which have been examined and .approved_ 
by me, showing an income of $2,478.05; disbursements _of 
$2,422.34; leaving cash income on hand, $55.71; principal 
receipts, $6,754.11; less disbursements, $1,522.00; leaving a 
cash principal balance on hand of $5,232.1'1. 
And Attorney's, John Blair, Mason and .Robert W. Arnold, 
requested your Commissioner to allow a fee of fifty dollars 
($50.00) to be divided between the two attorneys for their 
services rendered the said trustees, which said fee of fifty 
dollars ($50.00) is to be divided between the two said attor· 
neys and is accordingly approved and allowed by your com:-
missioner. 
And your Commissioner further reports that this is· a final 
accounting of the said First National Bank and Trust Com· 
pany of Petersburg, Petersburg, Virginia, and 
page 108 ~ The Bank of Waverly, Waverly, Virginia, for 
J ohnetta B. Partridge, and all securities repre-
sented by the principal account as itemized in this statement 
have been turned over to the First and Merchants National 
Bank of Richmond, Richmond, Virginia, Substitute Trus-
tee, and the cash to be turned over. when this account has been 
confirmed by order of this court . 
. ·Commissioner's fee-Twenty-five dollars ($25.00). 
THOS. H. HOWERTON, 
· Oomm.issioner of Accounts. 
Virginia: 
At a Circuit Court held in and for the County of Sussex 
at the Courthouse thereof on Decemb.er 27, 1935. The fore-
going Statement of Account of the First National Bank and 
Trust Company of Petersburg, and The Bank of W a.verly, 
Trustees for J ohnetta B. Partridge, having been returned 
to the Clerk's Office of this court more than one month ago 
by Thos. H. Howerton, Commissioner of Accounts of this 
Court, and no exceptions ha\Ting been filed thereto, the same 
is now examined by the Court, confirmed and ordered to be 
recorded along, with the certificate of said Commissioner 
thereto annexed. 
Teste: 
JESSE HARGRAVE, Clerk, 
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page 109 } STERLING I. BRAGG, 
being called as a witness for Mr. Partridge, first 
being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Partridge : 
Q. State your name, please sir, and your initials Y 
A. Sterling I. Bragg. 
Q. Were you formerly in the employ of William A. Bond, 
receiver of the First National Bank and Trust Company of 
Petersburg 1 
A. I was. 
Q. What were your duties with them? 
A. Handling the trust accounts. 
Q. Did you have occasion to handle the two trusts created 
under the will of G. T. Partridge, Sr., sir¥ 
A. I did. 
Q. How long were you employed by J\!Ir. BondY 
A. About 14 months from June 1st to-
Q. What year! 
A. 1934. To August 1st .. 
By Mr. Allen: 
Q. What yearY 
By Mr. Partridge: (Continued.) 
Q. To August 1st what year Y 
A. '35. 
Q. During the time that yon were handlino· 
page 110 } these accounts did anyone from the Bank of 
Waverly, or anyone claiming to be a representa-
tive of the Bank of Waverly, come to examine these ac-
counts? 
A. Not that I can recall. 
Q. Mr. Bragg, I hand you a check here (Showing it to 
counsel for the defendant) No. 1676 drawn on the Peters-
burg Savings & American Trust Company of Petersburg, 
Virginia, and drawn by Bernard C. Syme, which check is made 
payable to W. A. Bond, Receiver, $495.0$. 1\{arked on this 
check is: ''This check is drawn in persuant to decree entered 
August 2, 1934'' .. Can you identify that check1 · 
A. I do. 
Q. When that check came to your hands do you recall to 
what account it was placed to the credit of¥ 
A. (Looking at check) That was to the estate of G. T. 
Partridge No. 28. These accounts were designated as No. 
28 and No. 27. I don't recall what' 28 was, whether it was 
Mrs. Partridge's or George's. 
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Q. You do recall, though, it was placed in one of those 
two trust funds Y 
A. No. 28 account, whichever one that was. 
The Court: Let me see that check 1 (L.ooking at check.) 
Mr. Bond was receiver of whatf 
Mr. Partridge: First National Bank and Trust Company 
of Petersburg. 
The Court: All right, sir. 
page 111 ~ Q. Mr. Bragg, I exhibit to you another check 
No. 1738 made payable to Wm. Earl White, At-
torney, in the sum of $876.48, drawn by Bernard C. Syme, 
receiver Union Trust and Mortgage Company and payable 
at the Petersburg Savings & American Trust Company, which 
check shows <;>n its face ''Issued in pU'rsua.nt to decree entered 
April 20, 1935". I ask you if you received that check, Mr. 
BraggY 
A. Yes, sir. That was received and placed to the account 
of G. T. Partridge No. 28. 
Mr. Allen: We do not wish to ask him any questions. 
Witness stood aside. 
page 112} W. H. PAYNE, 
a witness introduced in behalf of Mr. Partridge, 
first being duly sworn, testified as follows: 
DffiECT EXAMINATION. 
By Mr. Partridge: 
Q. Will you state your name Y 
A. W. H. Payne. . 
Q. Were you formerly in the employ of William A. Bond, 
receiver of First National Bank and Trust Company of Peters-
burg, sirt 
A. Yes, sir. 
Q. I exhibit to you a check No. 1642 made payable to Wil-
liam A. Bond, Receiver, in the amount of $62.72, and written 
on check ''Drawn in persua;nt to decree entered on March 26, 
1934". DraWn by Bernard C. SYme, receiver. Did you re-
ceive that check, sir! 
A. Yes, sir. 
Q. What· did you do with it after you received it Y 
A. Placed it to the credit of the trust account of Geo. 
T. Partridge. 
The Court: Is that the same check T 
·70 Supr.eme Court of Appeals of Virginia. 
Mr. Partridge: No, there are three different checks. 
Mr. Allen: We do not wish to ask the witness· any ques-
tions. 
Witness stood aside. 
page 113 ~ Mr. Partridge: Now, if Your Honor, please. 
I want to introduce the final settlement of ac-
. counts here. · 
.Mr. Allen: Let us see what they are. 
(Examining accounts.) 
Not~: (The three checks referred to in the foregoing 
testimony are now introduced, marked and filed as Exhibits 
Nos. 1, 2 & 3.) 
Mr. Allen: We object to the introduction of these on the 
g-round they are immaterial, irrelevant and throw no light 
on the issues involved in this case. They are the final settle-
ments of these executors when the estate was turned over 
to the First and 1\{erchants of Richmond. 
The Court: Let me see it. 
Mr. Partridge: I would like to be heard on it, sir. 
Mr. Allen: I don't see that they are involved in the issues 
here. 
The Court: What is the purpose of this? 
1\fr. Partridge: Those accounts show OJ!ly receipts made 
from the receiver in pursuance of decrees there, payment to 
attorney, and I expect to contend that that constitutes a rati-
fication on the part of the Bank of Waverly of any act done 
by its co-trustee. · 
· The Court: Objection overruled. Mark them filed. 
Note: Marked and filed as Exhibit No. 4. 
Mr. Allen: We stand on the testimony that we have prev-
iously introduced, sir. 
page 114 ~ Note: (At this point Mr. Partridge goes into 
a long discussion of the case.) 
Mr. Partridge: And I renew my motion to reject the plea 
of the defendant as tendered. 
Note: (At this point Mr. Allen argued the case.) 
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The Court: Right there ; You renew the motion to reject 
the plea. That motion was made the other day,-it is a 
matter of record which the order of the Court will show 
after the proceedings are concluded. This plea is a special 
plea in bar, but it is a plea that stands upon its own merits. 
The hearing today is a hearing independently of the general 
issue in order to simplify the issues in the case if they should 
be submitted to a jury. In other words, as I told you all 
at the time, you had a right to to . the jury on the trial of 
this plea, if you wanted to. 
Now, the question then here is on a motion to reject. As 
I remember the case, there is no issue tentative on this plea,-
there is no reply to the plea,-no replication. I don't know 
that it makes a great deal of difference, because what has 
been done has been done in the interest of speed as all parties 
desire to get to some sort of a conclusion,-desire to get 
some tangible result out of this discussion. A motion to re-
ject is generally determined by the evidence on 
page 115 ~ the plea itself,-it is in lieu of a demurrer. I 
don't know the propriety of hearing evidence 
on a motion to reject a plea. I have allowed all that to 
come in, and it seems to be on the theory there is some issue 
here. I can entertain your motion to reject the plea, then 
it can be heard along· 'vith the evidence which will be perti-
nent upon the issue in the plea. N o,v, how did we stop here Y 
Mr. Allen: We have introduced eVidence pertinent to the 
issue, and the case was continued to enable Mr. Partridge 
to introduce evidence on his side pertinent to that issue. 
The Court : You have a very narro'v issue on the motion 
to reject the plea. 
Mr. Allen: And it is a question of law there. 
The Court: Now, what is before the Court today: a motion 
to reject, or is it submitted on the issue arising upon the 
traversity of the plea,-the replication made by 'vay of tra-
verse? 
Mr. Allen: The case presented here today is, one of law 
raised by the motion ·to strike the plea based upon the evi-
dence as well as the allegation of the plea itself. You re~ 
member ~{r. Partridge said he wouldn't demur to the plea 
because, of course, he would have to admit the allegation. 
If he makes a simple motion to reject before any evidence is 
introduced to support the plea, of course it stands as upon 
a demurrer to the plea. That is what he is trying 
page 116 ~ to do. 
The Court: What is the pertinence of the evi-
dence? 
Mr. Allen: For instance, if I make a motion to reject the 
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plea he is bound to lose because the plea alleges that he 
accepted this in satisfaction of his claim. 
·Now, if he has not filed any replication to our plea there has 
been no issue here on which to introduce evidence. ,I thought 
he stated, though, that he filed some replication' 
Mr. Partridge: No. 
Mr. Allen: The evidence isn't germane at all, then. 
The Cow.:t : No issue before the Oourt,-no issue of fact. 
Mr. Parll:idge: Except that raised by that plea put in 
there ·just ·as· is. 
The Court: . Of course, I am not saying you couldn't file 
a special replication, but there is no special replication here. 
Mr. Allen: If there is no special replication the plea stands 
admitted of record. I thought you filed some special plea of 
replication. You have got to deny the allegations of our 
plea in bar, else you have no issue here to reply to, so far as 
evidence is concerned. 
The Court: I remember distinctly we all agreed that,-I 
think my recollection .on this point is correct,-the issue on 
the plea could be heard without a jury. I told 
page 117 ~ you yoy could have a jury, but you said you 
didn't want one, so it must be a constructiveness 
of issue here. 
Mr. Allen: You stated that the burden was upon us to 
prove the allegation of the plea. Do you want to deny the 
allegation of the plea Y If you don't, why there is no use 
for us to argue any question of law, Your Honor, as I see it. 
The Court: Unles·s you' are satisfied the plea presents a 
substantial defense. If you wa.nt to leave that to the Court 
on the issue alone, whether or not the motion to reject,-
the plea on the face of it is sufficient, if established, to repel 
the action. 
Mr. Allen: We did not :file a transcript of the record with 
the plea. The transcript of the record was introduced in 
evidence. So unless he files some special replication to the 
plea then you will have to dispose of the issue raised on 
the face of the motion and the plea itself with nothing else 
in the record. 
The Court: Suppose we so this,-I am just making these 
suggestions ; Suppose we could entertain the motion to re: 
ject the plea, and that will, of course, precede the issue, prior 
to the issue on the plea, that be determined by the Court. 
It would go to the issue and all be disposed of on the basis 
of this evidence which we have heard. 
Mr. Allen: I thought it was understood we 
page 118 ~ would introduce such evidence as was relevant 
to the issue raised by the plea, and we wottld waive 
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a jury in that respect and you would: hear all .the. e~dence. 
There is involved only a question of law. There is no dis-
pute about the facts with reference to that plea; there is no 
dispute about the record,-no dispute in the evidence, because 
the evidence stands now uncontradicted that we knew noth-
ing about that proceeding. A:q.d. Mr. Partridge can take 
.the other side of this only upon a question. of Jaw that the 
record itself is a variance. In other .words, .simply because 
they say we were a party- (The matter was argued by 
Mr. Allen.) 
The Court: The question may arise not only as to what 
the facts are, but as to the construction properly to be put 
upon those facts under the evidence in the case. 
Mr. Allen: I am not here t.o advise Mr. Partridge what 
to do, but this is the third time I have been down here about 
this case, and I am prepared to discuss the questions of law. 
(The matter was argued by Mr. Allen.)-I think Mr. Partridge 
should state o£ record what position he takes. We don't 
want to cut him off from filing any special replication, but 
we do want to get this case disposed of on this plea. (Et 
cetera.} 
The Court: The only question· troubling me, 
page 119 ~ gentlemen, is what is the pertinence of the evi-
dence we have already ·heard· on the motion to 
r~ecl? · 
Mr. Allen: If he does not desire to ~reply to our plea, 
it has no business in the case ; if he wants to reply to our 
case the evidence is pertinent. 
The Court: I am not sure how far evidence may not be 
admissible in some failure of such a motion; I am not pre-
pared to .say that. I am not prepared to say off-hand there 
are no circumstances on which a motion to reject a plea evi-
dence will not be· heard by the Court. I can't say that, and 
I don't believe counsel in the case are prepared to say that. 
Mr. Allen: I think that is a simple matter. · A motion to 
reject may be made before there is any evidence introduced, 
or it may be made after the evidence is introduced and the 
evidence fails to support the· plea. It may be made at either 
time. Now, if he is going· to make his motion after the evi-
dence is introduced he should reply to the plea.. If he is 
going to deal with the matter as i£ his· motion was made 
before any evidence was introduced, the evidence ·is out of 
the case. 
The Court: Now, I am not sure whether or not there .are 
no conceivable circumstances under which evidence might not 
be considered by the Court ore tenus on a motion to reject 
the plea. 
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page 120 r Mr. Allen: I have made motions to strike pleas 
after evidence is in. 
The Court: But I am not altogether clear at this time, or 
advised, that there are no cases even on a motion to reject a 
plea not to reject the evidence, but the motion to reject the 
plea itself would preclude the introduction of evidence ore 
tenus on that motion. 
Mr. Allen: If you want to hear this thing without any 
replication to the plea we are perfectly willing to go into 
it. We are perfectly satisfied as to the situation. We are 
willing to waive those technicalities of pleading and let Your 
Honor hear the thing and hear the la'v of the situation as 
we understand it is applicable to the situation presented here 
this morning, and with the record that is before Your Ifonor. 
The Court: That is fair enough. Of course, I have no great 
pride of opinion, but if this case should go to the Supreme 
Court of Appeals, for the Court to say whether the judge 
in the trial court didn't know what he was driving at, or coun-
sel didn't know what they were driving at,-I think we should 
get this cleared up. We have got a record here and evi-
dence introduced in the record for no purpose. I don't 
want anything to be done that would be ludicrous. 
Mr. Allen: I think you are perfectly proper, Sir, in taking 
the position that technically ·there is really no 
page 121 r issue here on the evidence until a replication 
is filed with the plea. We are perfectly willing 
to waive that. 
The Court: That is fair enough. It will come up sooner 
or later here. Of course I can't advise Mr. Partridge how 
to handle his case. I think perhaps I .,know what I 'vould 
do if I were in the case, but that is for him to say. I will 
hear some argument, then, on the basis of this evidence. 
Mr. Allen : All right, Sir. 
The Court: W11o first introduced evidence in this caset 
Mr. Arnold. We did, Sir. 
The Court: · Then you must have introduced it to support 
some issue. 
Mr. Allen: Yes, sir. We had a discussion here at the 
Bar. 
The Court: You all introduced this evidence. 
Mr. Allen: We called the first witness, Sir. I want to 
read you the preliminary discussion. 
The Court: Let me see it a minute. 
~{r. Allen: There is about 18 pages there of preliminary 
discussion. (Passing transcript of testimony of former hear-
ing to the Court.) · 
The Court: It is all in the record and all before the Court. 
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There is no use going over it again. What do you think 
about it? 
page 122 ~ Mr. Partridge: I don't think so, the only thing 
I would like for the Court to understand my posi-
tion: I contend that from the very beginning, as soon as. 
I asked J\!Ir. Allen what he expected to prove my Mr. Fleet-
wood, he said he expected to show that the attorneys didn't 
have any authority to include the Bank of 'Vaverly in a for-
mer suit. I contended then that evidence should not have 
come in. Here is the only thing I saw that on that day the 
Court was confronted with; whether or not, the payments 
having been made by the receiver of the Union Trust and 
J\!Iortgage Company to the then co-trustee bars the present 
plaintiff. That was all there was to it. There wasn't any 
idea to put on any evidence. I simply put this other evidence 
on there after there was no evidence on whether Mr. Fleet-
wood's testimony was admissible or not. I asked the Court 
for a ruling. The Court let him talk, and I naturally con-
cluded it was about time for me to get in something, too. 
The Court: Your objection was to the pertinency of his 
evidence and not to the propriety of his evidence at that stage 
of the proceeding. Your objection went to the pertinence 
of the testimony, the relevancy, and not to the propriety 
of his testimony at that state of the pleading. That is the 
point that is bothering me now. · 
Mr. Allen: We are the only ones who can take advantage 
of the failure of a replication, and we 'vaive that. 
page 123 ~ The Court : The court has some doubt whether 
in accordance with the proper theory or practice 
it is proper, upon a mere naked motion, to reject a plea to 
hear testimony. There may be some cases in which a motion 
to reject a plea might warrant the introduction of testimony 
in support of the motion. Where the basis for the rejection 
of the plea is a matter dehors th~ record I think probably 
there are cases, although no particular case occurs to me 
now in which parole testimony or evidence dehors the plea 
itself might be entertained by the Court in order to determit;te 
whether or not to grant such a motion to reject the plea in 
question. . 
But I am quite clear that on a simple motion to reject 
a plea the Court is not at liberty to hear testimony directed 
to the issue of fact tendered by the plea itself. It seems on 
an inspection of the record here that we have proceeded in this 
case in a somewhat slip-slod inadvertent manner by tender-
ing and entertaining evidence directed to the issue of fact 
tendered by the plea, in the absence of a replication to the plea 
in some form or another, when the only question before tli"e 
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Court was on the plaintiff's motion to reject the plea. The 
determination of 'such a motion is ordinarily conffu.ed to an 
inspection of the plea itself. If the allegations are insuffi~ 
cient to repel the plaintiff's action on the face 
page 124 } of it, taken to be true, the Court should overrule 
. the motion to reject and sustain the plea. I-Iere 
. we have taken a mass of testimony which the Court thought 
pertinent to the issue. Since, from a consideration . of the 
~transcript of the testimony and of the proceedings had in 
this Court on the 22nd day of October, 1936, which the Cour·t 
regarded as not· concluded at that time on the theory that 
other evidence. might be proper, it appears that all of us 
have proceeded on the theory that the Court was to hear 
the evidence and determine the issues on the plea as well 
as the propriety of the plea, and it would seem that it would 
be useless to urge a technical objec~ion that no replication 
has been filed if the Court should decide to pass upon the 
merits of the ~ase, and that in such event the evidence would 
be ·proper and the Court would· be warranted in proceeding 
with the· disposition of the plea in one way or another. I 
assumed that was the wish to the parties, is that_ correct? 
Mr. Partridge: Y~s, sirt 
~~r. ·Allen: Yes, sir. 
The ·Court:~ All parties, upon interrogation by the Court 
here today; seem to take this view. And the Court will, there-
fore, pass first upon the motion to reject as tantamount to 
.a demur~er, and thereupon if the motion to reject 
page 125 } the plea is overruled to determine the case upon 
the evidence which has been tendered, both parties 
waiving a trial by jury, Is- that _a fair statement of the 
matter, gentlemen, is that your WishY 
Mr. Allen: Yes, sir. · 
The Court: There a.re now ·then ·before the Court two 
questions,~first; a question on the plaintiff's motion to re-
ject the piea. Second~ if that motion be overruled the plea 
be sustained as sufficient on the face of it as a plea in bar 
to the plaintiff's action) then the· determination of the issu.e 
of fa~t arising upon the plea itself without the intervention 
of a jury. Proceed, g-entlmnen. 
Mr. Allen: Now, if your Honor please. · There are a few 
well-settled principles that we-
(The :matter was argued by Mr.. Allen~) 
~In that ~se they got a jui[gment against both, I think 
fol· $2~500.00~ and the plaintiff acoo·pted bali of it, or a sub-
stantial pl"oportion~ :from one and agreed that that one should 
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be released and he would get the other half of the judg-
ment from the other one-
The Court: Does the decree release the Union Trust and 
Mortgage Company Y 
Mr. Allen: Yes, sir. Mr. Partridge admitted here in his 
.argument that the Union Trust and Mortgage 
page 126 }- Company were released forever of any liability 
in the premises. It is in the record here. Now 
we submit that that absolutely released the Bank of Waverly, 
and that this plea should be sustained. (The matter was 
argued by Mr. Allen.) 
The Court: Suppose I were to ask you, based on that, how 
the Bank of Waverly has been prejudiced; would it be better 
off by virtue of the release than it would have been if the 
release had not been acquired and not been made Y 
Mr. Allen: It would be prejudiced, in the first place-
The Court: We will assume they got all they could get, 
the trust recovered all it could get from the bank owing to 
the fact it was solvent, how is the Bank of Waverly prejudiced 
by a release in which the co-obligor has been made to stand 
one-half of the lossY 
Mr. Allen: I will answer you in this way :-first I want 
it understood that this really hasn't anything to do with the 
issue, but I will answer the question. The Union Trust and 
Mortgage Company was liable in law for the entire loss, 
whatever it might have been, you understand. There is noth-
ing in the record to show the Union Trust and Mortgage 
Company didn't have sufficient assets to pay the loss. The 
Virginia Court of Appeals has held, contrary to the general 
rule,· that you don't have to trace assets in the sense of 
tracing the fund into a particular fund, son 't 
page 127 }- have to earmark them, but if you can show that 
the defunct partner came into possession or con-
trol of money belonging to the plaintiff that is all you have 
to show, and then you get a decree out of the general assets 
in the nature of a preference. In a case of this kind, now, 
under the Virginia law and the Virginia decisions, the moment 
they show, if they could have shown, that the Union Trust 
and Mortgage Company has sold ·these notes to itself, then 
immediately the Union Trust and Mortgage Company be-
come trustee for the full amount of the proceeds of "the sale, 
and if it had enough assets to pay that as a preferred fund 
they would have had to pay it. So we would, in all prob-
ability, have had the opportunity to have recovered the en-
tire loss out of the Union Trust and Mortgage Company, on 
the theory that we ·weren't responsible under the opinions 
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that I have just stated a moment ago. (The matter was 
argued by J\IIr. Allen.) 
J\IIr. Partridge : If your Honor please. There is no dis-
position on my part whatsoever to argue the question as to 
whether the Bank of Waverly had actual knowledge of this 
Petersburg suit. (The matter was argued by Mr.· Partridge.) 
-I want to repeat, that there hasn't been on the part of 
the Bank of Waverly, anything said about that decree until 
they were confronted with a suit about it, and 
page 128 ~ then they suddenly awoke. 
The Court: They said they didn't know any-
thing about it, Mr.· Partridge. 
1\ir. Partridge: I want to ask Your Honor if you haven't 
seen the final settlement of accounts which was filed in this 
Court on December 27th and if it doesn't show on the face 
of that report that it recovered from B. C. Syme, receiver, 
one-half loss on bond of $200.00, $62.72; it shows the re-
ceipts from the Davis property, and it shows it also from 
the Rite property. 
The Court: What is that? 
Mr. Partridge: Receipts from the receiver of the Union 
Trust and :Wiortgage Company for lf2 of the loss. That 
was in December, 1935. The decree was entered 1\{arch 9th. 
18 days later after that the money went into the hands of 
Bond, co-trustee, and :Nir. Bragg testified that nobody from 
the Bank of Waverly, or claiming to represent the Bank of 
Waverly, ever came there to look at those books. 
Now, I contend that, as I contended this morning·, was-
The Court: Does that show any more than this : certain 
fimds were handed to them by the receiver of the Union 
Trnst,-or the First National Bank of Petersburg as being 
applicable on certain obligations which they had formerly 
held on behalf of the trust 1 Does it show where . 
page 129 ~ it came fro1n, or anything about it? 
Mr. Partridge: Shows recovery from B. C. 
Syme, Receiver, 1;2 loss on Bond of $200.00. (The matter· 
was argued by Mr. Partridge.) 
The Court: Suppose we admit,-or it is to be admitted 
that the Bank of 'Vaverly 'vas chargeable with the duty 
of proceeding 'ltberrim,a fides, and it was chargeable with 
the highest duty, that it 'vas an unescapable and inevitable 
duty which it couldn't avoid by delegating to a co-trustee, 
to protect its trust fund. Suppose it didn't do that and 
that there was a loss upon the estate by virtue of its extra-
ordinary negligence, gross negligence, and it thereby be-
came a tort-feasor,-a wrong-doer, guilty of a constructive 
breach of trust, although it was highly. culpable and charge-
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able with liability, then it is shown in evidence here, or it 
should appear in evidence that its successor in title of co-
trustee, that is the First National Bank of Petersburg, pro-
ceeded to file a petition in its name and effect a compromise 
with the receiver of the Union Trust and Mortgage Com-
pany, how would you escape the force of this doctrine, you 
got the money, come into his hands as a survivor,-surviving 
trustee,-how would you escape the application of doctrine a 
settlement having been made by one or two parties liable, 
granting that the Bank of Waverly was fully liable, com-
pletely liable, how would you escape the appli-
page 130 } cation of this doctrine the settlement was made, 
it was a settlement in toto, would still encumber 
the Bank of Waverly with any liability? 
~Ir. Partridge: I will answer that question this way: 
That proceeding in Petersburg was a chancery proceeding,-
it was a recession suit, and it was against a former, or original 
testamentary trustee as the sole defendant; they never charg~d 
anything to the Bank of Waverly. As a matter of fact, the 
Bank of Waverly was a record party plaintiff. 
The Court : The evidence here is indisputed that the Bank 
of Waverly was no party to it. 
Mr. Partridge: I don't concede that. I don't concede 
1\tlr. Fleetwood can come in here and tell the Court, nor can 
the Court decide the Bank of Waverly wasn't a party be-
cause that is an attack on the decree entered in Petersburg. 
The Court: Now, I asked you if you wanted to have some 
evidence on that point and you declined to put it on. 
Mr. Partridge: I am not raising the point. 
The Court: They have made the point they. were not parties 
to this record. 
Mr. Partridge: The reason I didn't put on any, I am not 
arguing the question-I argued both ways, first, they were 
record L parties, and then they were parties by reason of the 
fact tliey didn't come a~d attack it. 
The Court : If they 'vere not parties to the 
page 131 } petition then it was itJSO facto so far as they were 
concerned. 
1\{r. Partridge: When the notice of it came to them why 
didn't they go to the Court that entered it? 
The Court: What notice came to them under the evidence 
here? 
Mr. Partridge: Here is the notice right here, in 1935, De-
cember, this final settlement of accounts. That is a year 
ago. 
Mr. Arnold: Over a year after the proceedings were had 
and done with. 
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Mr. Partridge: .That doesn't make any difference. 
The Court: I don't want to disturb you, but I want to 
ask you a few questions like I asked Mr. Allen. All that the 
record in this case shows that on certain dates they received 
certain monies from Mr. Plunnner, isn't it Y 
Mr. Partridge : The checks all show the certain decrees, 
too. 
The Court: Don't show .how they got it or the circum-
stances or what it was for 1 
Mr. Partridge: Where did they get it if they didn't get it 
from the books 7 · 
The Court: That is the question. 
Mr. Allen: It doesn't show the Bank of Waverly ever got 
the funds at all. 
The Court: Who filed that report Y 
page 132 } Mr. Partridge : I did. · 
The Court : Whose report Y 
Mr. Partridg·e: Bank of Waverly and the First National 
Bank and Trust Company filed it. If you want to see the 
signature, there they are. 
Mr. Arnold: Made up in Petersburg, and it is sig·ned by 
the two trustees, and it doesn't show a thing in the world 
but the moneys that came to the hands of the trus.tees. Mr. 
Fleetwood testified the actual funds didn't come to his hands. 
The Court : Let's see it. 
Mr. Allen: That couldn't possibly affect a proceeding -
here. The other proceeding was ended a year before that. 
The Court: What is the property here you have reference 
toY What itemsY . 
Mr. Partridge: The Hi.te, $62.72. 
The Court: Recovery from B. C. Syme, Receiver, ~4 loss 
on Bond of $200.00, $62.72. Is that what you mean? 
Mr. Partridg·e: Yes, sir; and the -other three. 
The Court: The whole property Y 
Mr. Partridge: Yes, sir. 
The Court: .And the Davis property. What were the 
items! 
. Mr. Partridge: And one here. (Discussing it with the 
Court.) 
The Court : There wouldn't be any difficulty in 
page 133 ~ the mind of the Court if they were parties to that 
proceeding in Petersburg and wittingly accepted 
the decree, or acquiesced in the decree whereby they accepted 
one-half, or they agreed that the trust should receive one-
half of the loss resulting from any loss. But they come in 
here and say, I don't know what they might do in Peters-
burg or might not do I have nothing to do with that. They 
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come here ~d say they were not parties to that petition,-
didn 't ask for anything. 
Mr. Partridge: The evidence is not admissible, in my opin-
ion, not in this court. 
The Court: Now, the only question that comes to me is 
how far this might operate as a commitment here and a rati-
fication. This report is signed by W. A. Bond, First Na-
tional Bank and Trust Company trust officer, and Fleetwood, 
trust officer, Bank of Waverly. 
Mr. Allen: How could the signing of that report a year 
after this controversv-
The Court : Just ~ minute. I understand. How far the 
report here filed before Mr. Howerton, the Commissioner of 
Accounts of this County, signed by W. A. Bond, trust officer 
of First National Bank and Trust Company, and Mr. Fleet-
wood, trust officer of the Bank of Waverly, referring to cer-
tain items here specifically enumerated in this notice of mo-
tion, which account purports to be fiduciary trans-
page 134 ~ actions of these principals to this trust estate to 
the date of June 1, 1935. This decree was en-
tered on the 9th day of July, 1934. How far that could be 
regarded as a commitment and acquiescence in that decree,--
whether they consented; whether-the Bank of Waverly couldn't 
have seceded, say we don't accept that on the terms on which 
it is payable to this trust. If you accept you accept. If you 
reject you save yourself because you are not involved. Don't 
commit yourself. 
Of course I know, as 1\{r. Allen says,-I have been over 
that ground many a time-ratification is a solemn act, and 
in order to bind the party it must be done with full knowl-
edge of all the circumstances. Of course it does not have 
to be celebrated with bells, no form of ceremony necessary 
to constitute a ratification. It must be done consciously with 
a full knowledge of all the facts and circumstances. Now if 
the Bank of Waverly had accepted the half, in virtue of this 
decree, of certain investments or certain illustrated items paicl 
by the Union Trust and Mortgage Company and coming up 
to it, or received by it, or arising or proceeding from-
The effect of an operation of this 'decree is a serious ques-
tion in my mind, how far they have committed themselves, 
or compromised their rights to stand upon· the 
page 135} principal which has been invoked here by the de-
fendant in this plea. 
That, to my mind, is the most important question in this 
case, one which may be the crux of the issue here. And I 
am not prepared to pass finally on that. point. 
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Mr. Allen: Your Honor has laid down the guiding prin-
ciples-(The n1atter was argued by Mr. Allen.)-because a 
man isn't to be deprived of his rights unless he does so full-
handed, so to speak, full of all the facts and circumstances 
and with full knowledge. While that transaction took place 
there approximately a year, as I understood it,-What was 
the date of the entry of-
~Ir. Partridge: June, 1935. 
lVIr. Allen: This took place in December, 1935. 
].~Ir. Partridge: Six months after they were removed. 
].l!r. Allen: At a time when they were not even trustees. 
And December to ~{arch or June, 11)34-
Mr. Partridge: ~larch, 1934, was the compromise. 
The Court: June 9, 1934. 
Mr. Allen: June 9, 1934, date of the compromise. This 
was December, 1935, a year and a half. · 
The Court: That is true, the report was signed on that 
day. 
Mr. Allen: Now, this was a year and a half 
page 136 ~ after the compromise. 
The Court: Just a minute. 
~ir. Partridge : Let me correct y,.ou. From May, 1935, to 
December, 1935, isn't 18 months. 
The Court: Just a 1ninute, gentlemen. The item of lh on 
bond of $200.00 is entered as of ~larch 30, 1934. · 
].l!r. Allen: That wasn't what I was getting at. 
The Court: With reference to Rite property, entry May 
3, 1935. 
Mr. Allen: That wasn't what I was getting at. The de-
cree was entered in 1\farcb, 1934. There were some collections 
under the decree shortly afterwards, but the collections were 
by the Petersburg Bank, conservator up there of the co-
trustee in Petersburg, and he was keeping the books as Mr. 
Fleetwood testified. The books were kept up there. 
(The matter was arg-ued by Mr. Allen.) 
1\{r. Partridge : I wo.uld like to ask Your Honor if one 
testamentary trustee signed a report to this Court-
( The matter 'vas argued by 1\{r. Partridg·e.) 
The Court: If you want to arg-ue the case, stand when you 
address the Court. 
~{r. Allen: We can call Mr. Fleetwood and let him testify 
to what knowledg·e he had on the subject. We don't want to 
prolong the case, however. 
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The Court: I told counsel this morning I wasn't 
·page 137 ~ inviting any testimony. I am giving them the 
opportunity to put it on if they desire. 
Mr. Partridge: I want to object to Mr. Fleetwood testi-
fying, if Your Honor, please. The record will show it. 
]\{r. Allen: You put a cross 1nark by the items you con-
sider gave ~Ir. ~,leetwood knowledge of the transaction. The 
five items there Y 
Mr. Partridge: Five items checked on 'the report. Y:' ou 
understand I am charging him with notice of the whole thing, 
but I said those five items should have been particularly 
drawn,-or those _five items should .have been particularly 
drawn his attention to that decree. 
Mr. Allen: I am asking you, though, to point out on this 
exhibit,-these exhibits you have filed consisting of the final 
accounting (Exhibit No. 4) the items which you claim 
charged 1\'Ir. Fleetwood in that exhibit with information of 
the suit. 
Mr. Partridg·e: (Indicating) Those five items, plus his 
commissions. 
Mr. Allen: Plus his what¥ 
l\ir. Partridge: Commissions, if he got any. I am just 
hammering- on those five. 
Mr. Allen: I will call Mr. Fleetwood to the 
page 138 ~ stand. 
HARVIE FLEETWOOD, 
b~ing recalled, testified as follows: 
DIRECT EXAMINATION. 
By ~Ir. Allen: 
Q. It appears that on July 15, 1935, you and Mr. Bond, re-
ceiver of First National Bank and Trust Company of Pe-
tersburg, made a final settlement of your accounts as execu-
tor and trustee under the will of Geo. T. Partridge, Senior, 
before Mr. Thomas H. Howerton, Commissioner of Accounts 
of the Circuit Court of Sussex ·County. These settlements 
purport to cover a period from February 15, 1934, down to 
the time of your removal. There are certain items in the 
account which concern some of the questions involved in the 
case now before the Court. These items are as follows: March 
30, 1934, recovery from B. C. Syme, receiver, 1f2 loss on bond 
of $200.00, $62.72. May 3, 1935, check from B. C. Syme, re-
ceiver, sale proceeds from S. W. and Melba M. Rite prop-
erty, $1,512.57. May 3rd check from B. C. Syme, receiver, 
84 Supreme Court of Appeals of Virginia. 
recovery on :Y.2 loss froni S. W. and Melba M. Hite property 
on_ $3,000.00 bonds. Court decree April 20, 1935, $876.48.- · 
Mr. Partridge: The decree I am relying on is the Peters-
burg decree of March 9, 1934. 
page ·139 } Q. (Continued) -August 3, 1934, Philip Free-
-- · man, Attorney, fees allowed by court order 3-15-
34, $261.00. August 3, 1934, Wm. Earle White, Attorney, fees 
allowed by court order 3-15-34,_$261.00. Now, I will ask you, 
Mr. Fleetwood, if you at the time you signed this report 
with these items in it, you had any information to the effect 
that a . suit had been filed in Petersburg -in behalf of your 
bank, the Bank of Waverly, and the receiver of your co-
trustee in Petersburg against the Union Trust and Mortgage 
Company for the recovery of certain losses sustained by this 
estate by certain wrongful acts of the Union Trust and Mort-
gage -Company, and if there had been a compromise in tha.t 
suit under which half of the loss was to be paid by the Union 
Trust and Mortgage ·Company, and the Union Trust and 
Mortgage Company was released from any further obligation 
in the premises,-did you have any information of that kind, 
or to that effect, when you signed this report Y 
A. I did not. 
Q. Did you have any information of the pendency of any 
such suit there on that subject when you signed this report f 
A. I did not. 
Mr. Partridge: I would like to examine him without preju-
dice. -
page 140 } CROSS EXAMINATION. 
By Mr. Partridge: 
Q. Mr. Fleetwood, wasn't it on the 17th day of May, 1935, 
that the Bank of Waverlv and the First National Bank and 
Trust Company were removed as testamentary trustees f 
A. I don't remember. 
Q. Do you remember what month it was in Y 
A. No, I do not. · 
Q. Does this report state on the back, filed September 28, 
1935! 
A. Yes. 
Q. Now, on the $62.72 item, it shows it came into the hands 
of the trustee on March 30th, doesn't it! 
A. Yes. 
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Q. On the $214.83, August 6th- I might say the other date 
was 1934? 
A. Yes. 
Q. And this one August 6, 1934, isn't that· right Y 
A. Yes. · 
Q. And then the Rite property, $876.48, was May 3, 1935Y 
A. That is right. ' 
Q. Now, the payment to Philip Freeman, August 3, 1934, 
wasn't itY 
A. Yes. 
page 141 ~ Q. And ~rm. Earle White the same dateY 
A. Yes. 
RE-DIRECT EXAMINATION. 
By :1\{r. Allen: 
Q. Mr. Fleetwood, I believe you testified heretofore that 
the first information you got of this decree in .the Petersburg 
proceeding was when you went over to Richmond to see the 
First and Merchants long after you all had been removed? 
A. Yes, sir. 
Q. And you went over there, I believe, to see about that 
certificate of deposit which you had involved in your bank? 
A. Yes, sir. 
Q. And then he showed you the decree, or gave you in-
formation of it Y · 
A. He told me about it. 
Q. Now, with reference to the records, the keeping of the 
accounts, you testified that the account was kept in Peters-
burg and they kept the account of the monies there? 
A. Yes, sir. 
Q. And the monies were check~d and the custody of the 
money was with the Petersburg bank Y 
A. Yes, sir. 
Q. Did any of these particular items referred 
page 142 ~ to here ever come into the hands of your hankY 
A. No, sir. · 
Q. Who prepared this account and brought it to you Y 
A. Mr. Bond brought it to me. Let's see. I think it was 
Mr. Bond and Mr. Bragg. I know it was Mr. Bond. 
Q. You had no information, of course, of the exact dates 
that the various items were collected by the Petersburg bank 
any more than the report shows the dates of collection Y 
A. No, sir . 
. Q. You didn't make up the account in detail Y 
A. No, sir ; but I went over it. 
Q. Where the report-
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A. I went over the account. Held it up for a month before 
I would sign it. 
Q. When the final account has an item there under a cer-
tain date, of course you didn't have any knowledge of the 
collection of that item until the account was made up and 
presented to .you? 
A. Yes, sir. 
Q. And you went over it Y 
A. No, sir. 
Q. For ·instance, if that account was presented to you a 
certain length of time after a particular item was paid you 
wouldn't know anything about it being paid until 
page 143 ~ the account showed it¥ . 
A. No, sir, that is as a rule. I knew when a 
few of them were paid. 
Q. But you wouldn't car.ry in your head the particular 
dates? · 
· ·A. · Oh, no, sir. 
Mr. Partridge: Didn't you hear him say he held the re-
port up 30 days and went over itY 
The Court: Is that all, gentlemen~· 
RE-DIRECT EXAI\1INATION. 
By I\fr. Allen: 
· Q. J\.fr. Fleetwood-, you stated in answ.er to questions by 
Mr. P~rtridge that YOIJ kept this. accpunt there, the final ac7 
count, before you some little time, I believe: 30 days, before 
you? . 
· A; I said maybe 30 days, but I intended to convey the idea 
~orne little time. I didn't mean to say exactly a month.. But 
I kept it some little time. 
Q. Now, what did you keep it for, was it with reference to 
making inquiries about these items, and if. so state what you 
did and what information you were given concerning them 
and by whom? · . 
· A. Yes, sir. 1 didn't understand these items and I made 
a trip to. Petersburg to see the receiver of. the First National 
Bank and Trust Company, Mr. Bond, and asked 
page 145 ~ him about those collections. And the anBwer he 
gave me was, they were collections they had made 
and we. c~rtainly couldn't kiQk on the colle<}tions we, had 
made. ~ .... ·· · " ·· 
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The Court: 
Q. Said what t 
A. We ~ertainly co-uldn't obj~ot to any collections they had 
made. 
By Mr. Allen: ( Oontinned) 
Q. Did you ask him or did he state to you anything to the 
effect of whether you could be hurt or affected in any way, 
and if so what did he say 1 
A. Yes, sjr. I asked him about it. He said we couldn't 
be hurt by signing. 
Q. Did he giv:e yon any information then concerning this 
suit in Petersburg which we have discussed here todayY 
A. ;Not a word. I can't say that he told me positively, but 
I understood at that time the case was being moved from 
the banks to the First and Merchants of Richmond and these 
fees were in connection with that. That was my understand,. 
ing. . 
Q. By the case being re;rnov~d to the First ~t:P.d M~:rchants, 
you mam1, you have r~feren~e tQ the rt)rp,Qval of yourself artd 
the Petersburg bank aa QQ .. trustees and e~ec,n~tors and th~ 
appointment and qll&lifi()a.tion of the Fi:rst flll.d 
page 145 ~ ~ierchants of RiclunQUd Y 
A. Yes, sir. . 
Q. Were you given to understand, or given any informa-
tion. that there bad been any litigation between your co-ex-
ecutQr a.nd trustee in Petersburg and ·the Union Trust and 
1\iortgage Company? 
A. Not a bit. 
By 1\ir. Partridge: 
Q. Did it impress you at the time that the banks were pay-
ing a rather excessive fe<l for simply a settlement of accounts, 
Freeman & White about five or six hundred dollars Y 
A. Yes, sir. I have· had so many experiences in paying 
lawyers' fees I wasn't surprised. 
Witness stood aside. 
The Court : I will consider the matter and let you gentle-
men hear from me. 
page 146 ~ I, Marshall R. Peterson, Judge of the Circuit 
Court of Sussex County, do hereby certify that 
the foregoing is a true and correct stenographic report of 
the testimony and other incidents of the trial of the First & 
Merchants National Bank, etc., v. Bank of Waverly, Wa:. 
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verly, Virginia, finally determined in said court on the 21st 
day of January, 1937; and I do further certify that before 
authenticating and verifying said report, it appeared in 
writing that the attorneys of record for the defendant, the 
opposing party, had reasonable notice of the time and place 
when said stenographic report of the testimony and other in-
cidents of the. trial would be presented to me for verification. 
Given under my hand this 17th day of February; 1937. 
page 14 7 ~ Virginia : 
M. R. PETERSON, 
Judge of the Circuit Court of Sussex 
County,. Virginia. 
In the Clerk's Office of Sussex ·Circuit Court, March 17, 
1937. 
I, Jesse Hargrave, Clerk of the Circuit Court of Sussex 
County, do certify that the foregoing is a true transcript of 
the records in the case of First and Merchants National Bank 
of Richmond, etc., et als., v. B·ank of Waverly, Waverly, Vir-
ginia, pending in said Court. 
Teste: 
JESSE HARGRAVE, Clerk. 
c. v. s. 
A Copy-Teste : 
M. B. WATTS, 0. C. 
INDEX 
Page 
Petition for \Vrit of Error . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 
Notice of 1\'Iotion for Judg-rnent .. 0 ••••• 0 •••••••• 0 0. 0 o 7 
Motion to Dismiss ............ 0 •••••• 0 ••••••••••••••• 11 
Defendant's Plea of Discharge and Release from Liability 12 
Judgment, J anua,ry 21, 1937 ,-Complained of. . . . . . . . . . 13 
Stenog'raphic Report of Testimony, &c ................. 16 
Statements of Counsel . . . . . . . . . . . . . . . . . . . . . . . . . . 1.6 
Petition of W. Hal Payne, Conservator, State Cor-
po·ration Corn,n1.ission v. Union Tntst & IJf.ort,qa,qe 
Co • .................. 0 •• 0 •••••• 0 ••••••••.•••• 25 
Answer of Bernard C. Syn1e, Receiver, 8ro ........ 0. 33 
Decree, March 9, 1934 . . ...... 0 0 0 •••• 0 ••• 0 •• 0 •• 0 • 41 
Decree, 1\farch 15, 1934 . . 0 ••••• 0 • 0 ••••••• 0 • 0 ••• 0 • 44 
Decree, March 26, 1934 . . 0 0 •• 0 • 0 ••• 0 • 0 ••• 0 • 0 • • • • 45 
Decree, August 2, 1934 . . . 0 0 ••• 0 • 0 •• 0 •••••• 0 • • • • • 46 
Harvie Fleetwood . . . . 0 •••••• 0 ••••••••• 0 • ••••• 4 7, 83 
Sterling· I. Brag-g . . . . ...... 0 • 0 0 •••••••• 0 0 • • • • • • • 68 
W. · H. Payne . . . ................ 0 •• 0 •••••• 0 • 0 • • • 69 
Argument of Counsel . . . . ..... 0 •• 0 ••••••••••••••• 55, 70 
Statement of Account of John etta B. Partridg-e's . Trus-
tees .................... 0 •••••••••••••••••••••• 59 
Securities Held by Fi l'st National Bank & Trust Co. in 
Trust for Estate of George T. Partridge. 0 0. 0. 0 0 ••• 0 65 
Report of Commissioner . . . . . . . . . . . . . . . . . . . . • . . . . . . . . 66 
Judge's Certifictae . . . . ....................... 0 •• o • • 87 
Clerk's Certificate ... 0 •••••••• 0 ••••••••••••••••••••• 88 
